
From: noreply@feedback.planningportal.nsw.gov.au on behalf of Planning Portal - Department of Planning and Environment
To: DPE PS Education SEPP Mailbox
Cc: DPE PS ePlanning Exhibitions Mailbox
Subject: Webform submission from: Review of the Education SEPP 2017
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Submitted values are:

Submission Type
I am making a personal submission
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Luke
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Joseph

I would like my submission to remain confidential
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Submission
As a planner working in local government, I object to the introduction of a minimum CIV for schools to be treated as State Significant Development. 

I believe that ALL public-school related developments, ranging from the most minor alterations to construction of new public schools should either have
a SSD or Complying Development Pathway. I can not see why under any circumstances the NSW Government should have to seek consent from a
Council to construct or alter a public school on land owned by the NSW Government. This just adds a layer of bureaucracy to the process - and I am
certain that the NSW Government has sufficient expertise to make planning decisions about its own schools. Councils should continue to be consulted
regarding these DAs, but making Councils the consent authority would be a complete waste of time and money.

When DAs for public schools are lodged, the applicants are reluctant/unable to change/improve the development at Council's request, because the
scope and design of works has been set in advance and approved by government departments. Similarly, no condition of consent can be imposed
without the applicant's agreement. So what is the point of a DA being lodged under such constricted circumstances? It would just add time and cost to
the delivery of critical state infrastructure as it has in the past.

I agree to the above statement
Yes
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From: noreply@feedback.planningportal.nsw.gov.au on behalf of Planning Portal - Department of Planning and Environment
To: DPE PS Education SEPP Mailbox
Cc: DPE PS ePlanning Exhibitions Mailbox
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Attachments: readme.txt
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Submitted by: Anonymous
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Submission Type
I am making a personal submission
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Vanessa
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Submission file
readme.txt

Submission
(cut and paste from the attached file) 

=========================== Feedback to Review of SEPP ===========================

+ SEPP review submission process
Currently, centre based child care facilities are approved by the State government as well as Local Councils. At the State government level, the
process has been just and transparent, because applications are evaluated against the requirements set out by the National laws and regulations. At
the Councils level, the process has been bureaucratic and the evaluation criteria are very subjective, depending which Council staff is assigned to
evaluating the application. I had an application lodged with the Parramatta Council in 2019, and the application is still stuck at the pre-lodgement stage
despite three attempts of re-lodging the application. One of the reasons was that Council staff did not fully understand the nature of my application,
and they asked for irrelevant reports. My experience made me believe that it is in the public's interest if the State government can take over the whole
evaluation process with little or no involvement from local Councils. If local Councils must play a role in the approval process, there should be
unambiguous evaluation criteria set out for Councils to follow. 

The Review of SEPP paper states that "A number of stakeholders, including Local Councils, have raised concerns about amenity impacts, such as
noise and traffic, arising from child care centres being in close proximity to each other in Low Density Residential zone - R2" ... "A suggested minimum
separation distance of 200m between centre based child care centres is being considered.". There are potential problems with this suggestion. Firstly,
the problem of having child care centres being in close proximity to each other is not common. Take a survey of all child care centres in NSW, what
percentage of them are being in close proximity to each other? Are Local Councils' comments supported by any data? At the introduction of the SEPP
in 2017, it was projected that additional 2700 long day care centres were needed. If these long day care centres need to be 200 meters away from
each other and away from existing child care facilities, how practical is that? The restriction of keeping child care facilities 200 meters apart should not
be introduced without a proper study of the problem. The following is one simple calculation. 

Let's call the area within 200 meters of radius of a centre based facility a forbidden zone. Each centre based facility would create a forbidden zone of
3.14*200*200 = 125600 square meters (or 0.1256 square kilometres). I do not know the exact number of centre based facilities currently in Sydney,
but according to https://www.careforkids.com.au/child-care/sydney and https://www.careforkids.com.au/child-care/nsw/parramatta, there are at least
4958 and 347 child care centres in Sydney and in Parramatta respectively. This means that the forbidden areas created by existing child care centres
would be at least 0.1256x4958 = 623 square kilometres for Sydney and 0.1256x347=44 square kilometres for Parramatta if the 200 meters distancing
rule was enforced. These are huge areas, and where could we find place for the 2700 new child care centres aimed to add in the SEPP 2017?

The issue of having child care centre in close proximity is not an issue at the moment. At least, it is not an issue that is supported by research data. If it
is indeed an issue, the issue should be managed carefully at State level, not at Council level. My personal experience tells me that if Local Councils
were excluded from the approval process, greater transparency, consistency and efficiency would be achieved. 

Back in 2017 when the SEPP was created, the reason not to reject child care centre applications for the reason of being in close proximity to each
other was because we wanted the community (i.e. the users), not Councils, to decide who should have a child care business, and to which child care
centre they should send their children. Competitions can help improving child care qualities. Surely, new centre based applicants would take
competitions into considerations when they apply for approvals. 
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=========================== Feedback to Review of SEPP ===========================


+ SEPP review submission process
	Currently, centre based child care facilities are approved by the State government as well as Local Councils. At the State government level, the process has been just and transparent, because applications are evaluated against the requirements set out by the National laws and regulations.  At the Councils level, the process has been bureaucratic and the evaluation criteria are very subjective, depending which Council staff is assigned to evaluating the application. I had an application lodged with the Parramatta Council in 2019, and the application is still stuck at the pre-lodgement stage despite three attempts of re-lodging the application. One of the reasons was that Council staff did not fully understand the nature of my application, and they asked for irrelevant reports. My experience made me believe that it is in the public's interest if the State government can take over the whole evaluation process with little or no involvement from local Councils. If local Councils must play a role in the approval process, there should be unambiguous evaluation criteria set out for Councils to follow. 

	The Review of SEPP paper states that "A number of stakeholders, including Local Councils, have raised concerns about amenity impacts, such as noise and traffic, arising from child care centres being in close proximity to  each other in Low Density Residential zone - R2" ... "A suggested minimum separation distance of 200m between centre based child care centres is being considered.". There are potential problems with this suggestion. Firstly, the problem of having child care centres being in close proximity to each other is not common. Take a survey of all child care centres in NSW, what percentage of them are being in close proximity to each other? Are Local Councils' comments supported by any data? At the introduction of the SEPP in 2017, it was projected that additional 2700 long day care centres were needed. If these long day care centres need to be 200 meters away from each other and away from existing child care facilities, how practical is that? The restriction of keeping child care facilities 200 meters apart should not be introduced without a proper study of the problem. The following is one simple calculation. 
	
	Let's call the area within 200 meters of radius of a centre based facility a forbidden zone. Each centre based facility would create a forbidden zone of 3.14*200*200 = 125600 square meters (or 0.1256 square kilometres). I do not know the exact number of centre based facilities currently in Sydney, but according to https://www.careforkids.com.au/child-care/sydney and https://www.careforkids.com.au/child-care/nsw/parramatta, there are at least 4958 and 347 child care centres in Sydney and in Parramatta respectively. This means that the forbidden areas created by existing child care centres would be at least 0.1256x4958 = 623 square kilometres for Sydney and 0.1256x347=44 square kilometres for Parramatta if the 200 meters distancing rule was enforced. These are huge areas, and where could we find place for the 2700 new child care centres aimed to add in the SEPP 2017?


	The issue of having child care centre in close proximity is not an issue at the moment. At least, it is not an issue that is supported by research data. If it is indeed an issue, the issue should be managed carefully at State level, not at Council level. My personal experience tells me that if Local Councils were excluded from the approval process, greater transparency, consistency and efficiency would be achieved. 

Back in 2017 when the SEPP was created, the reason not to reject child care centre applications for the reason of being in close proximity to each other was because we wanted the community (i.e. the users), not Councils, to decide who should have a child care business, and to which child care centre they should send their children. Competitions can help improving child care qualities. Surely, new centre based applicants would take competitions into considerations when they apply for approvals. 

	Secondly, not every Low Density Residential zone (R2) site is in the same environment. Some are in area that are close to schools and public transportation; some are next to archery road with plenty off-street parking space; and some are bounded by quiet, narrow streets / lanes. We should not impose the 200 meters restrictions on those sites which demand for child care services are high. Child care centres are not the main source of traffic generator.

 	Similarly, child care centres are not the only source of generating noise. Every site is different. Noise levels should be tested and reported by qualified engineers, not Councils. Besides, there are measures, such as installing double glazing windows, that help reduce noise. These measures are less problematic than the 200 meter restriction rule. What might be logical is that a large child care centre proposing places over certain threshold, say 60, must be approved by the State government with additional measures.  Again, we need clear state-wide guidelines for this issue.


	The following areas are also in need of clear state-wide guidelines. 
	    - There's a need to clarify that the distance of 200m does not include child care centres within school ground. For example, if there's a child care centre existed in a school, a centre-based child care should be allowed outside the school ground in residential area. A more sensible suggestion is that if a new child care centre is proposed, and there is already another child care centre within 200 meters radius, then the application should be approved by the State government. 

	    - Approving authorities must also clarify whether the 200 meters distancing rule applies to potential child care centres that will be built in the future. A scenario of confusion might arise: applicant A applied for building a new child care centre, and the application was approved by a local Council. Applicant A does not start building right away; he will build in five years time. During this time, applicant B applied for building a new child care centre nearby. Does it mean that applicant B's application will be rejected simply there's already an approved child care centre in close proximity? It wouldn't be fair to applicant B if his application is rejected. What if applicant B provides higher quality services to the community with higher? Many other complications will arise from this distancing rule. Giving Councils more power would make things worse. It will work against the objectives of the SEPP, which is to reduce red-tape and blockages and to increase efficiency. 

	    - Parking has been a main issue for centre based facilities. Currently, for every four places proposed, one parking space is required for most sites. This ratio was set long time ago when the population was significantly lower than what it is today. For sites that are in close proximity of schools and public parking spaces, this rule should be relaxed. Similarly, for sites that are within walking distance from public transportation such as a frequently serviced bus route, the rule should be relaxed too. The current SEPP suggests flexibility in this regard, but Local Councils do not follow the recommendation most time. The State government should set a clear ratio (such as 1:6) for Councils to follow. 

 	    - Many Councils require accessible parking space.  It is fair to ensure that child care facilities are designed to be accessible by all potential users. However, there are many users with prams, but there is hardly any disabled users, according to my observation.  An accessible parking space takes up twice as much as space, and yet, the percentage of less mobile users can be rounded to zero. This adds pressure on the already tight parking space. What can be improved is that an accessible parking space is counted as 2 (or even 3) parking space. I would suggest that the revised SEPP prevent Councils reject an application simply there's not accessible parking space on site. Besides, I have not seen accessible parking space provided by public schools to less mobile parents. 

	    - Currently, different Councils have different requirements for storm water. I understand that different geographic areas have different goals for harvesting storm water. However, the differences are beyond scientific reasoning. Take Parramatta Council and Rockdale Council as an example, the Rockdale Council requires storm water. tank charge point to be at least 600mm above the receiving point in a storm water. pipe. The Parramatta Council, however, requires a much higher height difference. There is no scientific and engineering reasoning behind the difference- why water is harder to be charged into storm water. pipes in Parramatta than in Rockdale? I think this is another area that the State government should create a common standard for all Councils.

	    - Trees is another area that needs to be standardised. There are three huge trees in my property that I considered not safe for children. The huge canopy constantly swinging over our heads. Despite qualified arborist suggested for removal, my Council refused to grant permission for removal. Their reasoning was that the trees contributed to the greening of the LGA. However, they refused to look at the risks involved in keeping the trees. The greening of the LGA should be come at the expense of children's live. I wish the State government could assess trees in child care centre instead of local Councils. 

	    - Once a centre based facility is approved, the provider should have the right to split a day into different sessions within the approved operating hours. For example, for a facility that is approved to run from 7am to 7pm Monday to Friday, the provider should be able to decide whether they want to run one single session from 7am to 7pm, or to run two half sessions such as one session from 7am to 3pm, and another session from 3pm to 7pm, or the combination of the two. This gives providers the flexibilities to provide the best program to the community users. Operations on the weekends should also be encouraged. Many family lost their jobs or switch to part-time or weekend employment as a consequence of COVID-19. They need to have these flexibilities,  and yet, most Councils do not support operations in the weekends. 

	    - Community users should have a say too. If there's a petition signed by potential users, and the number of signatures is greater than the number of places proposed in an application, then Councils should approve the application. 

	    - Tree are generally good for children and our environment. However, there are cases that certain cases when tree are too dangerous to be in a residential or a child care centre. Local Councils have different standards in terms of tree evaluation. Personally, I have dealt with two different Councils. One can see the harm for not removing the trees, and approved my application immediately. The other rejected my child care centre application even though the risks of the trees are evidenced. Again, a 

	    - Local Councils also add lots of bureaucracy in terms of storm water. design. My personal experience was that every time I talked to a different staff in my local Council, I got different storm water. issues. 
		

	    - There should be a time limit that Local Councils must made their decisions regarding applications, just like the provider and service approval processes do. This way, Local Councils could not let applications sitting idle for months. Councils must also not ask for applicants produce expensive reports or do substantial work and reject the applications later. Instead, Councils could put those works in conditions of approval. 


The introduction of the Education SEPP was a great step in the right direction. It has helped saving time and money. However, my experience told me that Local Council should be removed from the approval process in order to deliver greater consistency across NSW. It would be great if the State government / approving authorities hold regular public information sessions explaining the SEPP to current and potential service providers. That way, the public would have greater understanding of the obligations, and the government would receive timely feedback from the public.  







Secondly, not every Low Density Residential zone (R2) site is in the same environment. Some are in area that are close to schools and public
transportation; some are next to archery road with plenty off-street parking space; and some are bounded by quiet, narrow streets / lanes. We should
not impose the 200 meters restrictions on those sites which demand for child care services are high. Child care centres are not the main source of
traffic generator.

Similarly, child care centres are not the only source of generating noise. Every site is different. Noise levels should be tested and reported by qualified
engineers, not Councils. Besides, there are measures, such as installing double glazing windows, that help reduce noise. These measures are less
problematic than the 200 meter restriction rule. What might be logical is that a large child care centre proposing places over certain threshold, say 60,
must be approved by the State government with additional measures. Again, we need clear state-wide guidelines for this issue.

The following areas are also in need of clear state-wide guidelines. 
- There's a need to clarify that the distance of 200m does not include child care centres within school ground. For example, if there's a child care
centre existed in a school, a centre-based child care should be allowed outside the school ground in residential area. A more sensible suggestion is
that if a new child care centre is proposed, and there is already another child care centre within 200 meters radius, then the application should be
approved by the State government. 

- Approving authorities must also clarify whether the 200 meters distancing rule applies to potential child care centres that will be built in the future. A
scenario of confusion might arise: applicant A applied for building a new child care centre, and the application was approved by a local Council.
Applicant A does not start building right away; he will build in five years time. During this time, applicant B applied for building a new child care centre
nearby. Does it mean that applicant B's application will be rejected simply there's already an approved child care centre in close proximity? It wouldn't
be fair to applicant B if his application is rejected. What if applicant B provides higher quality services to the community with higher? Many other
complications will arise from this distancing rule. Giving Councils more power would make things worse. It will work against the objectives of the SEPP,
which is to reduce red-tape and blockages and to increase efficiency. 

- Parking has been a main issue for centre based facilities. Currently, for every four places proposed, one parking space is required for most sites. This
ratio was set long time ago when the population was significantly lower than what it is today. For sites that are in close proximity of schools and public
parking spaces, this rule should be relaxed. Similarly, for sites that are within walking distance from public transportation such as a frequently serviced
bus route, the rule should be relaxed too. The current SEPP suggests flexibility in this regard, but Local Councils do not follow the recommendation
most time. The State government should set a clear ratio (such as 1:6) for Councils to follow. 

- Many Councils require accessible parking space. It is fair to ensure that child care facilities are designed to be accessible by all potential users.
However, there are many users with prams, but there is hardly any disabled users, according to my observation. An accessible parking space takes up
twice as much as space, and yet, the percentage of less mobile users can be rounded to zero. This adds pressure on the already tight parking space.
What can be improved is that an accessible parking space is counted as 2 (or even 3) parking space. I would suggest that the revised SEPP prevent
Councils reject an application simply there's not accessible parking space on site. Besides, I have not seen accessible parking space provided by
public schools to less mobile parents. 

- Currently, different Councils have different requirements for storm water. I understand that different geographic areas have different goals for
harvesting storm water. However, the differences are beyond scientific reasoning. Take Parramatta Council and Rockdale Council as an example, the
Rockdale Council requires storm water. tank charge point to be at least 600mm above the receiving point in a storm water. pipe. The Parramatta
Council, however, requires a much higher height difference. There is no scientific and engineering reasoning behind the difference- why water is
harder to be charged into storm water. pipes in Parramatta than in Rockdale? I think this is another area that the State government should create a
common standard for all Councils.

- Trees is another area that needs to be standardised. There are three huge trees in my property that I considered not safe for children. The huge
canopy constantly swinging over our heads. Despite qualified arborist suggested for removal, my Council refused to grant permission for removal.
Their reasoning was that the trees contributed to the greening of the LGA. However, they refused to look at the risks involved in keeping the trees. The
greening of the LGA should be come at the expense of children's live. I wish the State government could assess trees in child care centre instead of
local Councils. 

- Once a centre based facility is approved, the provider should have the right to split a day into different sessions within the approved operating hours.
For example, for a facility that is approved to run from 7am to 7pm Monday to Friday, the provider should be able to decide whether they want to run
one single session from 7am to 7pm, or to run two half sessions such as one session from 7am to 3pm, and another session from 3pm to 7pm, or the
combination of the two. This gives providers the flexibilities to provide the best program to the community users. Operations on the weekends should
also be encouraged. Many family lost their jobs or switch to part-time or weekend employment as a consequence of COVID-19. They need to have
these flexibilities, and yet, most Councils do not support operations in the weekends. 

- Community users should have a say too. If there's a petition signed by potential users, and the number of signatures is greater than the number of
places proposed in an application, then Councils should approve the application. 

- Tree are generally good for children and our environment. However, there are cases that certain cases when tree are too dangerous to be in a
residential or a child care centre. Local Councils have different standards in terms of tree evaluation. Personally, I have dealt with two different
Councils. One can see the harm for not removing the trees, and approved my application immediately. The other rejected my child care centre
application even though the risks of the trees are evidenced. Again, a 

- Local Councils also add lots of bureaucracy in terms of storm water. design. My personal experience was that every time I talked to a different staff in
my local Council, I got different storm water. issues. 

- There should be a time limit that Local Councils must made their decisions regarding applications, just like the provider and service approval
processes do. This way, Local Councils could not let applications sitting idle for months. Councils must also not ask for applicants produce expensive
reports or do substantial work and reject the applications later. Instead, Councils could put those works in conditions of approval. 

The introduction of the Education SEPP was a great step in the right direction. It has helped saving time and money. However, my experience told me
that Local Council should be removed from the approval process in order to deliver greater consistency across NSW. It would be great if the State
government / approving authorities hold regular public information sessions explaining the SEPP to current and potential service providers. That way,
the public would have greater understanding of the obligations, and the government would receive timely feedback from the public. 



I agree to the above statement
Yes



From: noreply@feedback.planningportal.nsw.gov.au on behalf of Planning Portal - Department of Planning and Environment
To: DPE PS Education SEPP Mailbox
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Subject: Webform submission from: Review of the Education SEPP 2017
Date: Tuesday, 1 December 2020 9:39:57 AM

Submitted on Tue, 01/12/2020 - 09:35

Submitted by: Anonymous

Submitted values are:

Submission Type
I am making a personal submission

Name
First name
Thomas

Last name
Dales

I would like my submission to remain confidential
No

Info
Email
tdales@hornsby.nsw.gov.au

Suburb/Town & Postcode
2077

Submission
• There should be FSR controls consistent with the complying development sepp in r2 zones,
• That there should be cap limit on children numbers based on site area, similar to complying development scale controls,
• There should be acoustic fence height controls to stop 3m high fences,
• That the 200m radius between child care centres should include approved development. 

I agree to the above statement
Yes
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From: noreply@feedback.planningportal.nsw.gov.au on behalf of Planning Portal - Department of Planning and Environment
To: DPE PS Education SEPP Mailbox
Cc: DPE PS ePlanning Exhibitions Mailbox
Subject: Webform submission from: Review of the Education SEPP 2017
Date: Wednesday, 9 December 2020 4:09:38 PM
Attachments: final-esepp-submission---aisnsw---dec-2020.pdf

Submitted on Wed, 09/12/2020 - 16:05

Submitted by: Anonymous

Submitted values are:

Submission Type
I am submitting on behalf of my organisation

Name
First name
David

Last name
Buley

I would like my submission to remain confidential
No

Info
Email
dbuley@aisnsw.edu.au

Suburb/Town & Postcode
Sydney, 2000

Submission file
final-esepp-submission---aisnsw---dec-2020.pdf

Submission
Submission file uploaded - Final ESEPP submission - AISNSW - Dec 2020.pdf

I agree to the above statement
Yes
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9 December 2020 


Ms Jennifer Richardson 
A/Director Infrastructure Policy and Assessment Practice 
NSW Department of Planning, Industry and Environment 
Locked Bag 5022 
Parramatta NSW 2124 


       BY ELECTRONIC LODGEMENT 


Dear Ms Richardson, 


Review of the Education SEPP 2017 & Related Planning Instruments 


We refer to the review of the State Environmental Planning Policy (Educational Establishments and 
Child Care Facilities) 2017 (ESEPP) that is being conducted by the NSW Department of Planning, 
Industry and Environment (DPIE). In particular, we refer to the invitation to stakeholders to provide 
feedback by 17 December 2020 on proposed amendments to the ESEPP which were published on the 
NSW Planning Portal on 20 November 2020 and are aimed at “improving the operation, efficiency and 
usability of the SEPP and supporting documents”. 


1 The Association of Independent Schools of NSW 


This submission is provided on behalf of the Association of Independent Schools of NSW (AISNSW). 
AISNSW is the peak body that supports and represents independent education in NSW, specifically 
independent schools. We work with governments, statutory authorities and a wide range of other 
educational stakeholders on behalf of over 480 independent schools, their boards, their principals and 
heads, their executive, their teachers and support staff. Those schools educate over 214,000 children.  


AISNSW is committed to supporting NSW independent schools to provide the best possible educational 
environment and outcomes for students.  AISNSW takes an active interest in the proposed amendments 
to the ESEPP and welcomes the opportunity to present this submission to the DPIE. Since its 
commencement in September 2017, the ESEPP has proved to be an invaluable tool not only for schools, 
but for child care facilities, TAFEs and universities in NSW to deliver high-quality educational 
infrastructure to cater for a growing number of children and students through streamlined approval 
processes. 


2 The Explanation of Intended Effect 


The amendments that the DPIE proposes to the ESEPP, and the State Regional Development SEPP, 
along with its supporting documents, is detailed in an Explanation of Intended Effects (EIE) that was 
published online on 20 November 2020. AISNSW understands that the EIE has been published pursuant 
to s 3.30(1) of the Environmental Planning and Assessment Act 1979 (NSW) which relates to community 
consultation processes that may be undertaken as appropriate or necessary by the Minister in 
connection with environmental planning instruments. 


The EIE states that the amendments are proposed to “focus on resolving operational issues, clarifying 
provisions and other housekeeping amendments to clarify the policy intention” in order to “modernise, 
simplify and improve the effectiveness and usability of the SEPP”. DPIE’s proposals are set out in Table 
1 to the EIE. We note that the EIE states that the proposed changes are provisional, subject to legal 
review, and the outcome of consultation.   
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2.1 Proposed amendments that AISNSW supports 


AISNSW is generally supportive of the majority of the proposals laid out in the EIE. In particular, AISNSW 
welcomes the proposals relating to: 


(a) The one-storey limit for DWC – AISNSW agrees with concerns raised by 
stakeholders as part of the review that it would not be unreasonable to increase the 
current one-storey limit to certain developments covered by cl 36(1)(a) of the ESEPP 
(with the exception of car parks) to two-storeys. This would allow for schools to 
construct, operate and maintain within the prescribed boundaries portable and 
permanent classrooms, as well as libraries, kiosks, cafeterias and bookshops of up 
to two-storeys in height. We note that the EIE refers to an  
“overall maximum” two-storey facility, which indicates that a school could not 
construct multiple individual developments as DWC if those separate developments 
(eg a library, with an administration building on top of it) would exceed two storeys. 
However we consider this restriction (which is not included in the current ESEPP) to 
be unnecessary, particularly given that the impacts of each single development are 
assessed under the process in Part 5 of the EP&A Act (and in accordance with the 
Environmental Assessment Code of Practice ‘NSW Code of Practice for Part 5 
activities – for registered non-government schools’ (Code)), including in relation to 
height, bulk and scale and related impacts on amenity. If development would likely 
have a significant impact on the environment it will no longer be able to be self-
approved by a school under the Code, but would rather require approval from the 
Minister as State significant infrastructure. We therefore think that the two-storey 
requirement should apply to each type of development permitted under clause 36. 
This is discussed further in section 3.3 below; 


(b) Short-term portable classrooms – AISNSW supports an increase in the time within 
which existing schools might use short-term portable classrooms as exempt 
development (ED) under cl 38(1)(l) of the ESEPP. We agree that an increase from 
24 to 48 months will allow schools additional flexibility to manage their structures to 
accommodate student numbers, especially pending the construction of permanent 
classrooms at their sites;  


(c) The combined investment value (CIV) thresholds – AISNSW welcomes the 
proposals to: 


(i) amend cl 15(2) of Schedule 1 to the State Environmental Planning Policy 
(State and Regional Development) 2011 (SRD SEPP) by increasing the 
CIV trigger for State significant development (SSD) from $20 million to $50 
million for developments that alter or add to existing schools. We likewise 
support the proposal to permit demolition and redevelopment of existing 
schools via this clause. The current CIV threshold is generating additional 
delay and expense for relatively small scale projects that should not be 
categorised as being of State significance; and 


(ii) amend cl 15(1) of Schedule 1 to the SRD SEPP to provide that 
development for the purpose of a new school that exceeds a CIV of 
$20million is to be assessed as SSD. Currently, all new school 
developments are assessed as SSD, regardless of their CIV, which is 
unworkable and captures developments that are not truly of State 
significance. 


The above amendments should be accompanied by appropriate transitional 
arrangements (as noted on page 14 of the EIE) so that they will not apply to 
Development Applications which have been lodged, but not yet determined at the 
time of the amendments coming into force. For those schools that have already 
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obtained the Secretary’s Environmental Assessment Requirements but have yet to 
lodge an Environmental Impact Statement for their projects at that time, the 
applicability of the amended provisions should be optional. 


(d) Property boundaries – AISNSW supports the proposal to change the references to 
“property boundary” that appear throughout the ESEPP (for instance, in cll 36(1)(a) 
and 38(1)(a), (j)(ii) and (l)(ii)) to “external property boundary” or “site boundary” to 
clarify that these provisions are not intended to refer to the boundaries of an 
allotment that comprises only part of a school; and 


(e) Amendments to cl 39 of the ESEPP and clarification of certain development 
standards – AISNSW supports the amendments that have been proposed to the 
complying development pathway for developments within the boundaries of existing 
schools, as set out on page 11 of the EIE. That is, the definition of “teaching facility” 
in cl 39(1)(a)(iii) should be amended to specifically include classrooms, cl 39(1)(a)(iv) 
should be amended to include canteens, as well as cafeterias, and the current 
restriction in cl 39(1)(a)(v) to “kiosk or bookshop” should be expanded/clarified to 
enable the sale of school-related supplies including stationary and school uniforms. 
AISNSW also supports the proposed amendments to development standards 
relating to: directional signage and information boards, landscaping, garbage and 
waste storage, and retaining walls and earthworks (pages 10 and 13 to 14 of the 
EIE). 


(a) the CIV threshold for new schools – While AISNSW considers that cl 15(1) of sch 1 to the SRD 
SEPP is unworkable in its present form, given it requires all new schools to be assessed as SSD 
irrespective of their CIV, we do not support the introduction of a $20million CIV threshold. Rather, if a 
CIV threshold for the treatment of new school developments as SSD is to be introduced, which the 
AISNSW considers is neither justified nor necessary, then it should be consistent with the proposal for 
alterations or additions to existing schools, which is $50million; 


AISNSW also supports the proposal to delete cl 34 and amend cl 35 of the ESEPP to allow student 
housing to be carried out as development permitted with consent within the boundaries of existing 
schools, as well as provide that stand-alone student housing development applications within the 
boundaries of existing educational establishments are not SSD, irrespective of their CIV.  


As for the proposal to amend the definition of “educational establishment” in cl 5 of the ESEPP (along 
with any other relevant definitions in the ESEPP and/or SRD SEPP) to clarify that any new campus, or 
recreational facility, located a distance from an existing registered school is assessed as a new school 
rather than an alteration or addition, AISNSW considers that any such amendment should recognise the 
reality that school campuses are often physically separated due to site and space restrictions. A junior 
school that is to be located across the road from an existing senior school, for instance, should not be 
considered a new school, but rather an addition to an existing school. For campuses or recreational 
facilities to be considered new schools, they should have to be located at least 1km from existing 
schools. In addition, any new distance requirement should be implemented along with an appropriate 
CIV threshold at which such developments would become SSD. Finally, it should further be clarified in 
the ESEPP as to the SSD status of the relocation of an existing school from one location to another 
location. In our view, it is appropriate that in this situation the relocated school be considered to be a 
‘new school’ if the new location is a certain distance from the existing school (for example, over 1km 
away from the existing school) and the construction costs of the relocated school meet the relevant CIV 
threshold, similar to a new campus.  


2.2 Proposed amendments that AISNSW does not support 


There are a number of proposals set out in the EIE which AISNSW does not support, either on the basis 
that the reforms are unnecessary, or would result in a lesser rather than greater degree of clarity and 
certainty for proponents. The proposed reforms relate to: 
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(a) The 10% student cap – AISNSW agrees that the current limitation imposed by cl 
36(2)(b) of the ESEPP operates to place small regional and rural schools with 
comparatively lower student numbers at a disadvantage in utilising the development 
permitted without consent (DWC) pathway. Although AISNSW supports an 
amendment to that provision which would allow for development equivalent to 30 
students or 10% of the existing student or staff numbers, whichever is the greater in 
the previous 12 months, we consider that cl 36(2)(b) should not operate to prevent 
a school from increasing its student and staff population over the limit set by any 
relevant condition in an existing development consent relating to student or staff 
numbers, provided the 30 student/staff or 10% cap per year is adhered to). Currently 
many independent schools in NSW are subject to student and staff caps, many of 
which are historical in nature and therefore may not reflect the current demand for 
educational facilities in an area. In accordance with the DPIE’s Planning Circular PS 
17-004 dated 20 September 2017, student caps are discouraged and consent 
authorities are required to consider ways in which to avoid unnecessarily restricting 
student growth over time. Provided a specific development does not increase 
student or staff numbers over 10% of existing numbers or 30 students/staff 
(whichever is the higher), the impacts of the development would not be materially 
greater than the existing approved school, and therefore should be permitted under 
the DWC pathway irrespective of any existing student/staff caps in an applicable 
development consent; 


(b) The consideration of “relevant” conditions of consent for DWC and complying 
development (CD) – In their current form, cll 36(3) and 39(4) of the ESEPP provide 
that the categories of development set out in those provisions that may be carried 
out within the boundaries of an existing school as DWC and CD cannot be carried 
out “in contravention of any existing condition of the most recent development 
consent (other than a complying development certificate) that applies to any part of 
the school, relate to [a range of subject matters]”. The references to “the most recent” 
development consent are clear and should not be replaced by the words “the most 
relevant” development consent, which would serve to obscure, rather than clarify the 
meaning of those provisions. If the most recent development consent, in absolute 
terms, does not contain the valid conditions of consent required for the specific 
proposal relating to the matters identified in the relevant clause of the ESEPP (eg 
noise, student numbers etc), then it is clear that proponents should look to the most 
recent development consent that contains the relevant condition or conditions. In 
other words, there may be more than one “most recent development consent” within 
the meaning of those provisions; and 


(c) Proximity of child care centres in low density residential zones – AISNSW does not 
support the proposal to introduce minimum separation distances between child care 
centres within Low Density Residential zones – R2 through amendment to cl 25(2)(a) 
of the ESEPP. The development of new child care centres in terms of their individual 
and cumulative noise and traffic impacts should continue to be considered on a case-
by-case basis, rather than through the introduction of a pre-determined and arbitrary 
minimum separation distance. If any minimum separation distance is to be 
introduced, it should not apply to centre-based child care facilities associated with 
existing schools.   


3 Additional proposals not covered by the EIE 


Aside from the proposals for reform set out in the EIE, AISNSW wishes to raise a number of 
recommended additional amendments to the ESEPP and related SEPPs to further facilitate delivery of 
educational establishments across NSW. 
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3.1 Impacts of complying development on heritage values 


Clause 19 of the ESEPP contains a number of general requirements for CD under the ESEPP, including 
complying development that relates to existing schools and school-based child care under cll 39 and 
40. Clause 19(2)(a) further incorporates the general requirements for CD that are set out in cl 1.17A of 
the State Environmental Planning Policy (Exempt and Complying Development Codes) 2008 (Codes 
SEPP). 


Under cl 1.17A of the Codes SEPP, complying development for the purposes of any environmental 
planning instrument must not be carried out on land that is identified as an item of state or local 
environmental heritage, or on which is located an item that is so identified: cl 1.17(1)(d). However, if 
items of state or local heritage significance are located on only part of the land sought to be developed, 
then CD may still be carried out on the remainder of the land: cll 1.17(3) and (4). 


It is not uncommon, however, for heritage items (in particular items of local heritage significance 
identified in a Local Environmental Plan) to refer to, and be mapped as, an entire lot in circumstances 
where those items are located on only part of the lot. As a consequence, in many cases CD is prevented 
from being carried out on the same lot as a heritage item, despite having little or no impacts on that item. 
The mapping of these heritage items therefore undermines the intent of cll 1.17(3) and (4) of the Codes 
SEPP. Clarity around the distinction between ‘land’ and ‘items’ would be beneficial. 


As an alternative to the “blanket” prohibition on the carrying out of development on land on which a state 
or local heritage item is located which is contained in cl 1.17A(1)(d) of the Codes SEPP and cl 19(2)(a) 
of the ESEPP, school development should be able to be carried out as CD provided it will involve no 
more than a minimal impact on the heritage significance of the item. This approach would be consistent 
with cl 17(3)(e) of the ESEPP applying to ED, and would improve the operation and usability of the 
ESEPP in particular for schools that are located on large lots. This proposal would also be consistent 
with the approach taken to development carried out on part lots of land of which the other parts are 
mapped as bush fire prone: see cl 19A(3) of the ESEPP. 


3.2 Clause 19(4) of the ESEPP 


Another of the general requirements applying to complying development under the ESEPP is that any 
development for the purpose of alterations or additions to an existing school have a CIV of less than 
$20 million: see cl 19(4) of the ESEPP, which refers to cl 15(2) of Sch 1 to the SRD SEPP. As Note 1 
to cl 19(4) of the ESEPP states, this means that cl 9 of the SRD SEPP does not apply in relation to such 
developments. Clause 9 of the SRD SEPP in turn states that: 


9   Exclusion of certain complying development 


If, but for this clause— 


(a)  particular development would be State significant development, and 


(b)  a provision of an environmental planning instrument (whether made before or after this    
Policy takes effect) provides that the particular development is complying development, and 


(c)  the particular development is not carried out as part of other development that is State 
significant development, 


the particular development is not State significant development. 


The effect of cl 19(4) of the ESEPP is that developments proposed to be carried out within the 
boundaries of an existing school and which comply with the standards in cl 39 and Sch 2 of the ESEPP, 
which may include libraries and indoor sporting facilities, cannot be assessed as complying development 
if they have a CIV of more than $20 million (noting that the EIE proposes to increase this threshold to 
$50 million). The blanket imposition of a value-based threshold for complying development is without 
proper foundation, for at least the following reasons: 
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(a) the limitation currently contained in cl 19(4) of the ESEPP was not included in the 
predecessor to the ESEPP, being the State Environmental Planning Policy 
(Infrastructure) 2007 (NSW) (ISEPP). AISNSW is aware of numerous developments 
carried out within schools as complying development that exceeded a CIV of $20 
million (and some also in excess of $50 million); 


(b) the fact that there were developments with a CIV greater than $20 million under the 
former ISEPP itself shows that such development can be undertaken with 
acceptable environmental impacts and in compliance with the raft of development 
standards for CD; and 


(c) there is no equivalent limitation that applies to the carrying out of CD in the context 
of developments at universities and TAFE establishments. It is unclear why 
differential treatment is given to schools. 


AISNSW therefore submits that cl 19(4) of the ESEPP should be repealed, allowing the exclusion in cl 
9 of the SRD SEPP to apply to CD under the ESEPP. 


3.3 Mixed use developments as DWC 


Clause 36 of the ESEPP provides a pathway for development to be carried out by or on behalf of a 
public authority (which includes the proprietors of registered non-government schools under cl 277(6)(b) 
of the Environmental Planning and Assessment Regulation 2000 (NSW) (EP&A Regulation)) on land 
within the boundaries of an existing school as DWC. Clause 36(1)(a) further provides for the 
construction, operation or maintenance of a range of facilities within certain boundary and zoning 
restrictions. Each of those categories of development are limited to “not more than 1 storey high”. We 
note that under the EIE it is proposed to increase this current height limit from one-storey to two-storeys.  


AISNSW is aware that the single storey height restriction applying to each individual category of 
development in cl 36(1)(a) of the ESEPP has been interpreted by some councils as precluding 
developments of greater than one storey in height that rely on two or more of the purposes in that 
provision in combination. For instance, cl 36(1)(a) of the ESEPP contemplates the construction of a 
single-storey carpark and administration building, both at ground level, with library-related facilities at a 
level of the building above the ground level uses. Provided that each individual component of the 
development is no more than one storey high, cl 36 does not express itself as being subject to any other 
overall maximum, nor does it preclude development being carried out under this pathway for more than 
one of the cl 36(1)(a) purposes, being prefaced by the words “development for any of the following 
purposes” (and not, “development for any one of the following purposes”). By way of contrast, cl 2 of 
Sch 2 of the ESEPP provides an overall 4 storey and 22m (from ground level (mean)) height limit of 
buildings constructed as CD under cl 39 of the ESEPP: see cl 39(3). 


Accordingly, cl 36(1)(a) of the ESEPP should be amended so as to clarify that it does not seek to impose 
any maximum other than the single-storey (or two-storey, as per the proposal in the EIE) height limit for 
individual categories or development, nor restrict development for two or more of the purposes set out 
in that provision. 


3.4 Certification of CD by Roads and Maritime Services 


Under the EP&A Regulation, development carried out as CD under cl 39(1) of the ESEPP that will result 
in the school being able to accommodate 50 or more additional students requires a certificate issued by 
Roads and Maritime Services (RMS) in relation to impacts on the surrounding road network as a result 
of the development: see cl 4(1)(j1) of pt 2, sch 1 to the EP&A Regulation. However, there is no timeframe 
prescribed in the EP&A Regulation within which RMS must issue the certificate in relation to the 
acceptability or otherwise of the impacts. This is resulting in significant delays for schools in obtaining 
CD certificates for essential school infrastructure. To improve the efficiency of outcomes under the 
ESEPP, it would therefore be desirable for the provision to be amended through the inclusion of a 
stipulated maximum timeframe. We suggest 30 days would not be unreasonable. 







 


Doc ID: AISNSW_eSEPP_BGA_GN:DB_Dec2020 7 


4 Conclusory remarks 


AISNSW thanks the DPIE in advance for its consideration of this submission and for its dedication to 
improving and streamlining the delivery of educational infrastructure through reviewing and updating the 
ESEPP. 


Should the DPIE have any queries in relation to the above submission, please do not hesitate to contact 
David Buley, CFO on 0418246481 or dbuley@aisnsw.edu.au. 


 


Yours sincerely, 


 
Dr Geoff Newcombe AM 


Chief Executive 


AISNSW 
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Attention: Department of Planning, Industry and Environment
Further to the emails below, we thank you for the opportunity to lodge our attached submission,
on behalf of Moore Theological College (MTC), in response to the proposed amendments to the
Education SEPP.
Given the significant implications the ESEPP has for non-government tertiary institutions, we
would welcome the opportunity to meet in person and discuss the content of our submission
further.
I can be contacted via this email or alternatively please do not hesitate to contact Helen Deegan
via email helend@cityplan.com.au or phone 8270 3500.
Kind regards
REBECCA GORDON
Senior Associate | PLANNING

Level 6, 120 Sussex Street, Sydney NSW 2000
Tel: +61 2 8270 3500
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you have received this message in error please notify us immediately and then delete this document.
Violation of this notice may be unlawful
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23 December 2020 


Our Ref: [20325 (RG)] 


Mr Jim Betts 
Secretary 
Department of Planning, Industry and Environment 
education.sepp@planning.nsw.gov.au 


Dear Mr Betts, 


RE: SUBMISSION IN RESPONSE TO PROPOSED AMENDMENTS TO THE EDUCATION SEPP 


This submission has been prepared, on behalf of Moore Theological College (MTC), in response to the 
Explanation of Intended Effect (EIE) for the proposed changes to State Environmental Planning Policy 
(Educational Establishments and Child Care Facilities) 2017 (ESEPP) which was recently on exhibition. 
As per correspondence received on behalf of the 'DPE Education SEPP' Mailbox dated 15 December 
2020, City Plan was granted an extension till 23 December 2020 to lodge this submission.  


Our submission responds specifically to the impact of the changes on tertiary institutions and in 
particular the future operations of non-university higher education institutions (NUHEIs) such as Moore 
Theological College (MTC).  


The ESEPP is outdated and does not assist tertiary institutions, other than Universities or TAFEs. 
Furthermore, it does not reflect the specific and unique operational requirements of educational 
establishments such as MTC. While we therefore welcome a review of the ESEPP and the proposed 
improvements to the usability of the SEPP, we are greatly concerned that the proposed amendments 
continue to ignore the needs of non-government tertiary institutions and will impact on MTC's ability to 
operate and expand their existing high quality educational establishment. 


We recognise that the legal text of the updated ESEPP is currently not available. However, based on a 
review of the EIE it appears that the revised ESEPP: 


▪ Fails to recognise non-government tertiary institutions such as MTC; 


▪ Streamlines the planning approval process for TAFEs and Universities, while ignoring the needs 
of other tertiary institutions; 


▪ Focuses on 'traditional' forms of education only; and  


▪ Introduces pathways for 'traditional' forms of student housing, including dormitory style 
accommodation only. 


Sections 2 of our submission provides a response to the proposed amendments to the ESEPP 
provisions as detailed in the EIE, while Section 3 provides a response to the proposed amendments to 
State Environmental Planning Policy (State and Regional Development) 2011. These sections also 
identify additional matters which are not covered by the EIE, which we consider are critical for any 
tertiary institutions that is not classified as a TAFE or University, but that still provides highly valued 
education and tertiary qualifications for students of NSW. The issues identified are based on an aim of 
delivering premium tertiary institutions that allow all students to satisfy the requirements of their degree. 


1. ABOUT MOORE THEOLOGICAL COLLEGE 


Moore Theological College (MTC) is a tertiary institution that provides formal education and is 
constituted under the Anglican Church Bodies Corporate Act 1939. While this submission is on the basis 
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that MTC is currently not a University, the College has applied to become an "Australian University of 
Specialisation" and lodged its application in late October 2019 with the Tertiary Education Quality and 
Standards Agency (TEQSA). Regardless, the issues raised by this submission should be considered as 
currently MTC and other non-university higher education institutions are critical land uses that warrant 
the same consideration as Universities and TAFEs.      


MTC provides comprehensive in-depth theological training to prepare men and women for Christian 
ministry. It was first established in 1856 in Liverpool in Sydney's west before moving its operations to 
the inner-city suburb of Newtown in 1891.  Since the 1950s MTC has seen the significant expansion of 
the campus in Newtown, including the recent completion of the Resource and Research Centre at the 
corner of King Street and Carillon Avenue.  


The central degree offered to the students at MTC is the four-year Bachelor of Divinity. In order to 
appreciate the different ways in which "formal education" can be provided, it is important to understand 
MTC's unique and innovative approach to teaching and learning at a tertiary level, which is centred 
around the philosophy of both living and learning in community.  


The degrees offered at MTC are unique in that all students and immediate family are expected to reside 
full-time on campus in College owned or managed accommodation, for the duration of their studies and 
must live among their teachers and fellow students in order to complete their theological training. Faculty 
staff must also reside on campus and provide educational and "life" support to students and their 
families.  While vastly more expensive than 'traditional' lecture style teaching formats, this 'hands-on' 
way of teaching is highly effective and practical and provides students the best way of learning the skills 
required for the degree. 


The requirement that students reside full-time on campus among faculty staff and other students 
underpins the core values of community and integration that MTC is committed to delivering. The 
student/family accommodation represents an extension of the teaching facilities and activities, enabling 
prayer groups, cohort study groups, one-on-one meetings with teachers/faculty and the development of 
skills necessary to complete the degree. Attendance at timetabled lectures alone, does not allow a 
student to complete their degree. These smaller prayer and study groups and one-on-one training with 
teachers/faculty are all necessary components of a student's formal theological training. This model of 
education enables students to benefit from the learning opportunities that are available in all aspects of 
their everyday lives.  MTC understands that their students' growth in the knowledge of God is best 
conducted in life application. 


All single fulltime students must reside in College provided campus accommodation as part of their 
degree. All full-time students with families must also reside in College campus accommodation, 
however, the demand for suitable student/family accommodation currently exceeds supply. 
Amendments to the ESEPP are therefore critical for MTC as it would allow sufficient College owned and 
operated accommodation to be provided for its existing and increasing student population.  


The smaller classes, study groups and one-on-one training with teachers are all necessary components 
of a student's formal theological training.   Living in College accommodation "in community" fulfils their 
extensive training and helps students prepare for their Christian ministry in serving their communities. 


In 2021 MTC is expecting 280 full-time students and will have 21 faculty members. By 2030 these 
numbers are expected to increase to 500 on campus students and 33 faculty members, noting there is 
already a long waiting list of MTC students requiring accommodation while they study.  A streamlined 
approval process that accommodates this form of education is therefore essential for MTC and other 
similar tertiary institutions.  


The Student Experience Survey (SES), which is funded by the Australian Government Department of 
Education and Training (DET), measures five key aspects (Skills Development, Learner Engagement, 
Teaching Quality, Student Support, and Learning Resources) of the higher education student 
experience. In 2019, all 41 Australian universities participated in the SES, as well as 77 NUHEIs.  


Figure 1 below, provides the results of how students from NUHEIs rated the quality of their entire 
educational experience.  
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It is important to note that most MTC students have already gained a university degree and then worked 
in industry or their profession before coming to study at the College, which means they have the benefit 
and ability to evaluate both experiences of their University experience compared to their MTC 
experience. 


The results show that students of MTC rated the quality of their overall education experience much 
higher than in other institutions. With a score of 96 per cent, MTC is considered to be a site of best 
practice in the student experience from which other institutions may learn. MTC's unique and innovative 
approach to teaching and learning are key reasons why student's rate the educational experience so 
highly.   


In comparison, the University of Divinity was the highest rating university with 93 per cent of students 
rating the quality of their entire education experience positively, and the University of NSW was the 
lowest with a rating of 62.9 per cent. 


 


 


Figure 1: QILT 2019 Student Experience Survey (SES) results providing details of how students from non-university higher 
education institutions rate the quality of their entire educational experience (Source: SES National Report published March 2020) 


2. RESPONSE TO PROPOSED AMENDMENTS TO THE EDUCATION SEPP 


2.1. The assessment processes under the ESEPP should apply to all Tertiary Institutions  


The existing and proposed controls under the ESEPP do not apply to tertiary institutions other than 
Universities and TAFEs. Part 5 of the SEPP provides specific development controls for Universities and 
Part 6 of the SEPP provides specific development controls for TAFEs, and allows these types of tertiary 
institutions to undertake certain works as exempt development, complying development, development 
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without consent or development with consent. Unfairly, these provisions do not apply to any other type 
of tertiary institution. 


In addition, clause 18 states that development for a purpose specified in Schedule 1 of the ESEPP is 
exempt development if it is carried out by or on behalf of a public authority in connection with an existing 
educational establishment.  


Clause 277(6) of the Environmental Planning and Assessment Regulation 2000 (the Regs) states that 
registered non-government schools are prescribed to be a public authority for the purposes of 
undertaking exempt development under Schedule 1 of the ESEPP or development without consent 
under clause 36 of the ESEPP.  


While non-government schools may therefore benefit from the streamlined assessment processes 
provided by the ESEPP, non-government tertiary institutions providing the equivalent level of University 
education and qualification, are unable to expand or upgrade their educational establishments using the 
ESEPP approval pathways. 


As part of the proposed changes to the ESEPP, it is requested that this inequity be review and rectified. 


2.2. The ESEPP should address the needs of all Tertiary Institutions   


As indicated on the department's website, one of the key aims of the SEPP is to:  


assist TAFEs and Universities to expand and adapt their specialist facilities in response to the 
growing need, and to maintain our reputation for providing world class tertiary education, while 
allowing for more flexibility in the use of their facilities. (emphasis added) 


The proposed amendments to the ESPP will make it easier for TAFEs and Universities to build new 
facilities and improve existing ones. Other Tertiary Institutions, however, will continue to be excluded 
from the streamlined assessment processes. 


We support changes that make it easier for education establishments to upgrade or expand their 
facilities and request that these streamlined approval processes be available not only to schools, TAFEs 
and Universities, but to all tertiary institutions.  


While we appreciate that changes are required so that the NSW Government can ensure faster delivery 
of Government owned education facilitates, other tertiary institution providers such as Moore College 
should not be excluded from these changes. 


This year has also seen the introduction of many reform programs which aim to increase flexibility in the 
planning system and support non-traditional practices. In addition to allowing more flexibility in the way 
TAFEs and Universities operate, the ESEPP should introduce provisions that also support the changing 
nature of other tertiary institutions, including institutions that operate outside traditional teaching 
practices. This issue is expanded on in Section 2.4 below.  


2.3. All tertiary institutions should be a permissible land use with the 'prescribed zones' 


Clause 45(1) and 52(1) of the ESEPP currently permits development for the purpose of a University or 
a TAFE establishment to be undertaken with development consent on land in a 'prescribed zone'. 


The ESEPP, however, fails to recognise any other type of tertiary institution. Other tertiary institutions 
are therefore unable to be undertaken in a 'prescribed zone'. Given Universities and TAFE’s are 
permitted land uses in a 'prescribed zone', it is considered unreasonable that other tertiary institutions 
aren't also permitted. This is considered a major anomaly and should be addressed by the proposed 
amendments. 
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2.4. The 'educational establishment' definition should accommodate all education models   


2.5. Clause 5 of the ESEPP currently defines an educational establishment as: 


 a building or place used for education (including teaching), being—  


(a) a school, or  


(b) a tertiary institution, including a university or a TAFE establishment, that provides formal 
education and is constituted by or under an Act.  


It is understood that current feedback has highlighted confusion about the assessment pathway for 
existing schools seeking to establish a separate new school campus at a new location, or an existing 
school seeking to establish a new recreational facility located some distance from the traditional school 
buildings.  


The proposed amendments to the ESEPP should not only resolve this issue for schools, but should also 
introduce provisions to allow a new campus to be established some distance from an existing tertiary 
institution. 


Furthermore, the requirement that a tertiary institution must provide "formal" education should be 
explored. The ESEPP needs to support the educational practices of all tertiary institutions, including 
tertiary institutions that do not fit into the 'traditional' education model of learning within a classroom or 
lecture theatre. 


As outlined under Section 1 above, attendance at timetabled lectures alone, does not allow a student at 
MTC to complete their degree. Students and their families are also expected to reside full-time on 
campus in College owned or managed accommodation for the duration of their studies.  


The 'educational establishment' definition, however, continues to require that a tertiary institution provide 
“formal education”.  The “formal” requirement, however, does not reflect the learning philosophy and 
approach adopted by Moore College, and does not recognise that it is a requirement of the degree that 
students live and learn within College accommodation. The definition continues has a narrow view of 
what education is and should be expand to recognise that learning institutions can take various forms.  


2.6. Student housing should be permitted on all tertiary institution sites 


It is understood that the ESEPP proposes to allow student housing as a development permitted with 
consent within the boundaries of an existing educational establishment.  


Moore College supports amendments that will facilitate and streamline the delivery of student housing 
and that will prevail over any local controls. The legal text for the updated ESEPP is currently not 
available. It is essential, however, that the new planning pathway for student housing is not limited to 
existing Universities and TAFEs sites only, and that student housing be permitted on the site of all 
educational establishments including non-government Tertiary Institutions. 


An ability to house students within suitable purpose-built accommodation and provide an adequate 
supply of student housing is a fundamental component of the degree offered at MTC and requires a 
suitable planning pathway to achieve this.  


2.7. Student housing should be permitted on any land owned by an educational establishment 


It is understood that 'student housing' that is not within the boundaries of an existing education 
establishment may still occur using the proposed provisions in the Housing Diversity SEPP. However, 
it is not proposed to make student housing a compulsory permitted use in any of the land use zones, 
noting that it is proposed that councils will be responsible for determining permissibility for 'student 
housing' through their LEPs. 







 


 
 


ESEPP Submission 
On behalf of Moore Theological College 


December 2020 


 


 Page | 6 


Our concern is that 'student housing' will be restricted to locations or zones unsuitable in meeting the 
needs of MTC students. While permissibility for student housing providers and the private sector should 
be established under the local controls, the ESEPP should allow for circumstances where an existing 
educational establishment may wish to provide 'student accommodation' on a site located some distance 
from the main campus. Provided the student accommodation is within a prescribed zone, is ancillary to 
an existing educational establishment and remains in the ownership of the educational establishment, 
this form of 'student housing' should be permitted with consent. 


2.8. The student housing definition is restrictive and does not respond to the needs of Moore 
College 


The proposed 'student housing' definition currently refers to a building that:  


(a) provides accommodation and communal facilities principally for students enrolled to study at 
an education establishment during teaching periods; and  


(b) may incorporate some fully self-contained dwellings.  


This definition does not reflect the learning philosophy and approach adopted by MTC with the key 
concerns being that: 


▪ the definition does not permit student’s families to also reside with them; and 


▪ the style of accommodation must predominantly be in the form of dorm rooms.   


Most students completing their degree through MTC are married with families. Therefore, the student 
accommodation provided needs to also house students' spouses and their children. This means that 
the dorm room style accommodation typically provided at other tertiary institutions is not suitable in this 
circumstance. 


Accommodation provided by MTC is therefore largely self-contained. The accommodation remains in 
the ownership of MTC and will not be sold or leased to the general market for the purpose of residential 
accommodation. The dwellings cannot be separated from the tertiary institution and remain ancillary to 
the tertiary institution at all times. This form of student housing should not be excluded from the definition 
where it is ancillary to an existing educational establishment. 


2.9. All tertiary institutions should be permitted to undertake development without consent 


Currently clause 46 and 53 of the ESEPP allow one storey facilities to be undertaken by or on behalf of 
a public authority without development consent on land within the boundaries of an existing University 
or TAFE. Changes are proposed so that schools, Universities and TAFEs can undertake development 
permitted without consent to a maximum of two storeys.  


As indicated in Section 2.1 above, clause 277(6) of the Regs provides that registered non-government 
schools are prescribed to be a public authority for the purposes of undertaking development without 
consent under clause 36 of the ESEPP. Non-government tertiary institutions, however, are unable to 
undertake work without consent under clause 46 or 53 of the ESEPP.   


The introduction of the new provisions relating to two storey development, therefore will not apply to 
Moore College. This is considered a major anomaly and should be addressed by the proposed 
amendments. 


2.10. Innovation hub activities should be permitted with consent on all Tertiary Institutions 


It is proposed to expand the ESEPP to permit development with consent for innovation hub activities on 
existing tertiary institutions. The legal text for the updated ESEPP is currently not available, however, it 
is requested that these changes not be limited to Universities and TAFEs only, and that all tertiary 
institutions be permitted to contribute to the growth and diversification of the economy.  
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This change is proposed because the State Government recognises that the relationship between 
tertiary institutions and the workforce is becoming closer and that tertiary institutions must respond to 
this demand. This highlights the changing nature of tertiary institutions and a requirement for them to 
evolve and grow. It also emphasis a shift away from the more 'traditional' educational establishment 
models.    


This willingness to adapt and change should be applied across the entire tertiary institution sector. 
Acknowledging that education can occurs in many different formats and environments would open up a 
pathway for Moore College to provide its students with the facilities required to complete their training 
and qualifications.  


3. RESPONSE TO PROPOSED AMENDMENTS TO THE STATE AND REGIONAL DEVELOPMENT 
SEPP 


3.1. The current CIV for tertiary institutions should be retained at $30 million 


It is proposed to amend subclause 15(3), Schedule 1 of the State and Regional Development SEPP to 
increase the capital investment value (CIV) for tertiary institutions from $30 million to $50 million. Tertiary 
institutions that do not trigger the CIV will be assessed by the local council as local development. 


While it is considered appropriate that the current CIVs under Clause 15, Schedule 1 of the SEPP be 
amended to no longer capture small scale schools, the existing $30 million threshold is considered 
appropriate for new tertiary institutions, especially given that only a $20 million threshold is to be 
introduced for new schools. The existing $30 million threshold for new tertiary institutions should 
therefore be maintained. 


The EIE further indicates that student housing that is ancillary to a State significant development (SSD) 
proposal for an educational establishment will continue to be assessed as State significant development. 
It is unclear, however, if the educational establishment component alone would need to meet the 
specified CIV to be considered SSD, or if the entire development (including the ancillary student 
accommodation) would need to meet the specified CIV.  It is also unclear if the dominant use was for 
student accommodation, whether the proposal would also be considered SSD - which it should be, we 
submit.  


4. CONCLUSIONS 


We welcome the opportunity to provide this submission in response to the exhibition of the EIE for the 
proposed changes to the ESEPP.  


While we support a review of the outdated ESEPP provisions, we are greatly concerned that the ESEPP 
continues to exclude non-government tertiary institutions and does not provide a planning pathway to 
expand MTC's existing high quality educational establishment and required student accommodation.  


We support changes that make it easier for education establishments to build new facilities and improve 
existing ones, but the ESEPP should not be limited to only schools, TAFEs and universities.  


Overall, the amendments to the ESEPP continue to look at education uses narrowly and fail to allow 
establishments such as MTC to fit neatly into the definitions. The unique nature of the theological college 
means that the standard planning controls do not cater for their type of innovative and valued teaching 
and learning practice. 


Our concern is that if MTC cannot fit within these definitions, then their opportunities to create a new 
campus will be significantly limited and the land in their ownership, and earmarked for future expansion, 
will be sterilised and unable to be developed viably.  


We also request that a copy of the draft legal text for the ESEPP and Housing Diversity SEPP (i.e. 
'student accommodation' provisions) be placed on public exhibition to enable further review and 
comments to be provided. In this regard, it is considered that further consultation is essential to ensure 
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the ESEPP eliminate all anomalies and is equitably applied to all education establishments, and does 
not stifle the future delivery of high quality tertiary institutions and much need ancillary accommodation. 


We would welcome the opportunity to meet in person and discuss this submission further and can be 
contacted via email Helend@cityplan.com.au or phone 8270 3500.  


Yours Sincerely, 


           


Helen Deegan      Cam Capel   


Planning Director     Director Property Strategy and Development 
City Plan Strategy & Development   Moore Theological College 
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and the department will accept your submission if it is received by 23 December 2020.
As the planning portal page may be closed to submissions, please email your submission to the
proposed Education SEPP amendments to the Education SEPP mailbox.
Kind regards,
Leesa

From: noreply@feedback.planningportal.nsw.gov.au
<noreply@feedback.planningportal.nsw.gov.au> 
Sent: Monday, 14 December 2020 3:53 PM
To: DPE PS Education SEPP Mailbox <education.sepp@planning.nsw.gov.au>
Cc: DPE PS ePlanning Exhibitions Mailbox <eplanning.exhibitions@planning.nsw.gov.au>
Subject: Webform submission from: Review of the Education SEPP 2017
Submitted on Mon, 14/12/2020 - 15:53

Submitted by: Anonymous

Submitted values are:

Submission Type
I am submitting on behalf of my organisation

Name
First name
Ashleigh

Last name
Coombes

I would like my submission to remain confidential
Yes

Info
Email
ashleighc@cityplan.com.au

Suburb/Town & Postcode
Sydney 2000

Submission
To whom it may concern, 

This submission has been prepared by City Plan Strategy and Development Pty Ltd to request an extension of
time to prepare a submission to the proposed Education SEPP amendments. We are currently working with
our client to prepare a submission and kindly request an extension of time until next Wednesday 23 December
2020 to submit. We will assume this extension is acceptable unless otherwise advised. 

Regards, 

Ashleigh Coombes 
Associate
City Plan Strategy and Development Pty Ltd

I agree to the above statement
Yes
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mailto:eplanning.exhibitions@planning.nsw.gov.au
mailto:ashleighc@cityplan.com.au




From: noreply@feedback.planningportal.nsw.gov.au on behalf of Planning Portal - Department of Planning and Environment
To: DPE PS Education SEPP Mailbox
Cc: DPE PS ePlanning Exhibitions Mailbox
Subject: Webform submission from: Review of the Education SEPP 2017
Date: Tuesday, 15 December 2020 3:55:54 PM
Attachments: 20201215-nswvcc-letter-and-submission_education-sepp-review_15-december-2020.pdf

Submitted on Tue, 15/12/2020 - 15:52

Submitted by: Anonymous

Submitted values are:

Submission Type
I am submitting on behalf of my organisation

Name
First name
Ellen

Last name
Goh

I would like my submission to remain confidential
No

Info
Email
executive_officer@nswvcc.edu.au

Suburb/Town & Postcode
Wollongong

Submission file
20201215-nswvcc-letter-and-submission_education-sepp-review_15-december-2020.pdf

Submission
Dear Sir/Madam

Please find attached a submission from the NSW Vice-Chancellors' Committee.

Kind regards
Ellen Goh

I agree to the above statement
Yes
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New South Wales Vice-Chancellors’ Committee 
SUBMISSION TO THE NSW DEPARTMENT OF PLANNING,  


INDUSTRY AND ENVIRONMENT  


11 DECEMBER 2020 
 


EXECUTIVE SUMMARY 
1. The New South Wales Vice-Chancellors’ Committee (the Committee) welcomes the opportunity 


offered by the NSW Department of Planning, Industry and Environment (DPIE) to make a submission 
regarding the proposed amendments to the State Environmental Planning Policy (Educational 
Establishments & Child Care Facilities) 2017 (referred to in this submission as the ‘Education SEPP’), 
the State Environmental Planning Policy (State & Regional Development) 2011, and other related 
environmental planning instruments. 


2. The Committee is supportive of the Education SEPP in providing universities with fast-tracked planning 
pathways and welcomes the majority of the current proposed legislative amendments.  However, the 
Committee does not support the following proposed amendments and seeks the DPIE’s 
reconsideration of the following: 
• Increasing the threshold of State Significant Development from $30 million to $50 million (State & 


Regional Development SEPP).  The Committee recommends the $30 million threshold remain. 
• Clarification on the meaning of student housing that is ancillary to a development proposal for an 


educational establishment to be assessed as State Significant Development. 
• Clarification and interpretation on adjoining permissible uses to State land. 
• Restricting new childcare centres to a minimum 200 metre distance from an adjoining Low Density 


Residential zone which the Committee considers to be unreasonable. 
• Other outstanding issues raised by the Committee to DPIE on the Education SEPP in August 2018 


that can be addressed and resolved through this current reform program. 
3. The Committee also seeks clarification on a number of proposed amendments in correctly interpreting 


the intention of the proposed changes and their effect. 
BACKGROUND  
4. Established circa 1992, the Committee is comprised of the 14 universities established in NSW and the 


ACT. It is an unincorporated forum for these universities to share information and engage with 
Ministers, government departments and agencies, and the community.  


5. The fourteen members are: 
1. Australian Catholic University 
2. Australian National University 
3. Charles Sturt University  
4. Macquarie University 
5. Southern Cross University 
6. University of Canberra 
7. University of New England 


8. University of Newcastle 
9. University of Notre Dame, Sydney 
10. The University of Sydney 
11. University of Technology Sydney 
12. University of New South Wales 
13. University of Wollongong 
14. Western Sydney University 


6. This submission is made on behalf of the 12 NSW based universities and is intended to provide the 
DPIE a collaborative university sector response.  


DISCUSSION 
7. To date, the Committee has been very supportive of the Education SEPP because it provides 


universities with a fast-track and streamlined process by which low scale development can be 
approved without incurring delays or unnecessary costs. 


8. The Education SEPP was introduced in 2017 to streamline and fast‐track planning approval pathways 
for low scale and low‐impact development specific to educational establishments. After one year in 
operation, DPIE in 2018 invited the NSWVCC  to comment on the performance of the Education SEPP.  
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9. This submission also responds to those current DPIE draft amendments to the Education SEPP as 
well as other related State planning policies, as detailed below. 


STATE ENVIRONMENTAL PLANNING POLICY (STATE & REGIONAL DEVELOPMENT) 2011 
10. SSD capital investment value threshold: The Committee does not support the proposed 


amendment to Schedule 1 subclause 15(3) to increase the capital investment trigger for tertiary 
institutions qualifying as State Significant Development from $30 million to $50 million.  This will result 
in more future University transformational projects losing the benefits of qualifying as State Significant 
under the Planning Regulations, and instead be captured as Development Applications to be lodged 
with local councils. 


11. The DPIE’s website on State Significant Development recognises that “Some types of development 
are deemed to have State significance due to the size, economic value or potential impacts that a 
development may have”, and this definition includes “new educational establishments”. The State & 
Regional SEPP aims to facilitate service delivery outcomes for a range of public services, including 
educational establishments that are therefore recognised as State Significant.   


12. The current threshold has proven to be successful and supported by all universities applying for State 
Significant Development with the numerous campus renewal programs and transformational projects 
over this time.  It has allowed DPIE and the Minister for Planning to conduct an efficient and expeditious 
assessment and determination regime for State significant university research and teaching facilities, 
including essential DPIE referral to and liaison with other relevant State Government bodies.   


13. Recommendation: There is no justification provided in DPIE’s Explanation of Intended Effects 
document for this change and the Committee therefore requests that this threshold for SSD remain as 
existing and not be increased. 


STATE ENVIRONMENTAL PLANNING POLICY (EDUCATIONAL ESTABLISHMENTS AND 
CHILD CARE FACILITIES) 2017 
14. Definition of Student Housing: Proposed amendments to the Education SEPP as drafted appear to 


ultimately adopt the definition of ‘student housing’ prescribed by the draft Housing Diversity SEPP.  
The Committee therefore repeats its recommendation (as submitted in response to DPIE’s draft 
Housing Diversity SEPP): 
a. that cross referencing between the draft Housing Diversity SEPP and the amended Education 


SEPP be strengthened to clarify application, and where to locate appropriate definitions, 
planning pathways and planning controls; and 


b. that both the Education SEPP and the intended Housing Diversity SEPP recognise that student 
housing is provided year-round (not only during teaching periods) and not only for students e.g. 
visiting families, academics and non-student visitors. 


15. Adjoining permissible uses on State land: The proposed amendments to the Education SEPP as 
drafted appear intended to allow permissible development provisions on land adjoining an existing 
educational establishment to apply to the land of the existing educational establishment.  Land owned 
by a public authority is included in subparagraph (c) of the definition.  Notwithstanding, the Committee 
points that whereas universities are not strictly identified as a “public authority” for all purposes under 
the EP&A Act 1979 or the Education SEPP, universities are however prescribed as a “public authority” 
under the clause 277(4) EP&A Regulations 2000 for the purpose of being a determining authority under 
the Education SEPP and the Infrastructure SEPP.  
Recommendation:  The Committee therefore request DPIE confirm that university owned land is 
captured by the definition of “State land” and, if so, the definition is amended for clarity.  
Furthermore, the Committee has difficulty in commenting on the proposed change to Education SEPP 
clause 16 Additional uses of certain State land permitted without reviewing the actual proposed 
wording.  
As clause 16 is currently drafted, it appears to suggest that permissible uses under a SP2 Infrastructure 
zoned land (as is typical for universities) could apply to adjacent land, and not that permissible uses of 
adjacent land could apply within the SP2 zone. The Committee acknowledges that this opinion is at 
odds with the examples given in DPIE’s Explanation of Intended Effects document, and therefore 
requests further DPIE clarification and to review the proposed amendments to clause 16. 
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16. Student accommodation as State Significant Development: Proposed amendments to the 
Education SEPP intends exclude stand-alone student accommodation from qualifying as State 
Significant Development (irrespective of the CIV value), whereas student housing that is ancillary to 
a State significant development proposal for an educational establishment can be assessed as State 
Significant Development. 
The Committee seeks further clarification on DPIE’s interpretation of ancillary. The Committee notes 
the DPIE’s Explanation of Intended Effects document clearly articulates an intent to support delivery 
of student housing. The Committee clarifies that most university managed student accommodation 
development comprises a ‘mixed-use’ of student accommodation with educational establishment uses 
(meeting rooms, tutorials, reading rooms, libraries etc).  Consequently, such development qualifies as 
“ancillary” and consequently as State Significant Development (subject to meeting the CIV threshold).  
The Committee therefore seeks DPIE clarification in interpreting ‘ancillary’. The Committee also notes 
that it is not clear what ‘standalone student housing’ means as, given this is referring to student housing 
‘within the boundaries of an existing educational establishment’, the Committee argues that student 
accommodation is therefore already ancillary to the educational establishment use and so, therefore, 
a distinction should not be made between what is ‘ancillary’ and what is ‘standalone’. 


17. Student accommodation:  Proposed amendments to the Education SEPP intend to enable student 
housing on existing educational establishment sites as permitted with consent within the boundaries 
of an existing educational establishment. 
Whereas the Committee is supportive of this amendment in principle, the Committee prefers that 
instead of “within the boundaries of an existing university”, student housing be permitted with consent 
on “land vested in, leased by or otherwise under the control or management of the university”. This is 
consistent with the wording provided under clause 277(4) Public authorities of the Environmental 
Planning and Assessment Regulation 2000 (EP&A Regulation).  


18. Innovation Hubs:  The Committee supports the proposed inclusion of Innovation spaces/hubs with 
consent within existing tertiary institutions.  Innovation hub activities typically capture those categories 
of commercial and other uses associated with the tertiary institutions.  
Recommendation: Notwithstanding, the Committee also requests that Innovation Hubs also be added 
to Education SEPP clause 46   Universities—development permitted without consent to enable 
universities to exercise an expedient and fast track planning pathways for such uses, conditional upon 
compliance with the qualifying criteria listed under Clauses 46 and 47. 


19. Child Care Centres adjoining Low Density Residential:  The Committee does not support proposed 
amendments to restrict new child care centres to a minimum 200 metres distance from an adjoining 
Low Density Residential zone. The Committee clarifies that Child Care Centres are encouraged by 
State and local Governments and typically operate within standard weekday working hours. The 
introduction of this 200 metre exclusion zone will prevent many universities from introducing child care 
centres in locations of proximity to both local residents (thereby negating the need for vehicle transport 
to the child care centre) as well as universities. 


20. Other Provisions Recommended for Amendment:  In August 2018, the Committee provided DPIE 
with its 1-year anniversary support of the Education SEPP and made several recommendations to 
clarify anomalies and to seek amendment of certain provisions. This submission was followed by two 
meetings held at the DPIE’s office to clarify the Committee’s recommendations. The DPIE then 
acknowledged the issues raised and clarified that these would be addressed following an expansive 
review by DPIE with other stakeholders including Schools and TAFE’s. This Committee submission 
therefore repeats some of those recommendations made in 2018 trusting that these can be 
incorporated into the Department’s current holistic review of the Education SEPP.   
a) Boundaries of an existing university: There remains an inconsistency between the provisions 


of the Education SEPP that limits the carrying out of exempt development, complying 
development and development permitted without consent “on land within the boundaries of an 
existing university”, and clause 277(4) of the Regulation that extends the application of the 
Education SEPP and the Infrastructure SEPP to “land vested in, leased by or otherwise under 
the control or management of the university” for development permitted without consent.  
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Consequently, the Committee seeks amendment to the Education SEPP Part 5 Universities – 
specific development controls of the Education SEPP, the words “on land within the boundaries 
of an existing university” be replaced with “on land vested in, leased by or otherwise under the 
control or management of the university”, in particular to the following clauses: 
• Sub clause 43(a): Definition of prescribed zone 
• Sub clauses 45(2), 45(3) and 45(7): Universities – development permitted with consent 
• Sub clause 46(1): Universities – development permitted without consent 
• Sub clauses 48(1) and 48(3)(a): Existing universities – exempt development 
• Sub clauses 49(1) and 49(2): Existing universities – complying development 


b) Exempt development - Internal Building Alterations: Within Schedule 1 of the Education 
SEPP, the examples given in the development standards for ‘building internal alterations’ require 
amendment to acknowledge that these also include internal non-structural alterations to a room 
or space for the reconfiguration of partitions, inclusion of built-in fixtures, teaching workstations, 
and the like.  For exempt development, the NSWVCC interprets ‘building internal alterations’ to 
include non-structural alterations within a building, including the reconfiguration of rooms and 
spaces with new partitions, furniture and built-in fixtures.  This interpretation was discussed and 
agreed with DPIE staff during the evolution of the draft Education SEPP. 


Schedule 1 Exempt development—general 
Development purpose Development standards 


Building internal alterations Either delete the list of all examples as follows: 
•  Must be non-structural alterations to existing 
building only., such as: 


(i) replacement of doors 
Or expand the list of examples as follows: 
•  Must be non-structural alterations to existing 
building only, such as: 


(i) replacement of doors, wall, ceiling or floor 
linings or deteriorated frame members with 
equivalent or improved quality materials, or 


(ii) inclusion of built-in fixtures, or 
(iii) reconfiguration of partitions, inclusion of built-in 


fixtures, teaching workstations and the like. 
•  Must not affect load-bearing capacity of any load-
bearing component of building. 


 
c) Alteration & Addition to an Existing Building:  There appears to be a drafting error in the 


Education SEPP between the wording of clause 46(2)(d) and that of Schedule 3 clause 3(2). 
Clause 46(2)(d) states: 


“if the development involves an alteration or addition to a building: 
 (ii) does not result in the building having a gross floor area of more than 2,000 square metres”  


 
Schedule 3 clause 3(2) states: 


“if the development is an alteration or addition to an existing building, the maximum gross 
floor area of the building as altered or added to is: 
(b)(ii) 2,000 m2”. 


 
The words “as altered or added to” are therefore missing from clause 46(2)(d). The Committee 
believes that the missing words were an oversight in the drafting of the SEPP and therefore 
clause 46(2)(d)(ii) should be amended for consistency and clarification within the SEPP.  
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Recommendation:  The wording of clause 46(2)(d) in the Education SEPP be amended as 
follows: 
(d) if the development involves an alteration or addition to a building: 


(i) does not extend the gross floor area of the existing building by more than 50%, and  
(ii) does not result in the building, as altered or added, to having a gross floor area of more 


than 2,000 m2.  


21. Support of Current Recommendations: The Committee welcomes the majority of relevant 
recommended amendments to the Education SEPP pertinent to universities, in particular: 


• Expanding provisions for Tertiary institutions development permitted without consent from single 
to two-storey buildings (consistent with those provisions already provided for Schools). 


• Clarification that Bush Fire Prone Land only applies to that part of a Lot identified as bush fire 
prone, and not to that part of the same Lot that is not bush fire prone.   


• Expanding provisions to permit Innovation spaces/hubs within existing tertiary institutions.  
Innovation hub activities typically include commercial uses associated with the tertiary institution.  


• Clarifying that site investigations including geotechnical and other testing, surveying, and sampling, 
qualify as Exempt Development. 


• Clarification that Landscaping under Complying Development applies to the boundary of the 
development site and not the whole campus property. 


• Clarification that existing and approved Garbage and waste storage facilities for Complying 
Development for a new building can apply, if capacity of the facility permits, in lieu of the current 
SEPP requirement for a separate waste facility. 


COMMITTEE CONTACT DETAILS AND FURTHER DISCUSSION 


22. Finally, the Committee recommends that its university town planners be included in further 
stakeholder consultations with the Department. A list of universities town planners is provided below, 
and each would welcome a visit from Department officials to view student housing to comprehend 
university operational facilities and management: 


University Name Position title and email 


Australian Catholic University Paul Campbell Deputy Chief Operating Officer 
Paul.Campbell@acu.edu.au   


Charles Sturt University Stephen Butt 
 


Executive Director, Division of Facilities 
Management 
sbutt@csu.edu.au  


Macquarie University Cameron Kline Senior Development Manager, Property Unit 
cameron.kline@mq.edu.au  


Southern Cross University Allan Morris Vice-President, Operations 
allan.morris@scu.edu.au  


University of New England Jo Scanlan 
 


Director, Facilities Services Manager 
jo.scanlan@une.edu.au  


University of Newcastle Joanne Humphries Property Strategy Manager, Infrastructure and 
Facilities Services 
joanne.humphries@newcastle.edu.au  


University of NSW Niki Douglas Director, Development 
niki.douglas@unsw.edu.au  


University of Notre Dame Clare Standford Acting Director of Estates 
clare.stanford@nd.edu.au  
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University Name Position title and email 
University of Sydney Stephane Kerr University Infrastructure - Town Planner 


stephane.kerr@sydney.edu.au  


University of Technology 
Sydney 


Kara Krason Head of Campus Planning and Design 
Kara.Krason@uts.edu.au  


University of Wollongong Kathleen Packer Director, Facilities Management 
kpacker@uow.edu.au  


Western Sydney University Michelle Lee Assoc. Director, Estate Master Planning and 
Strategy 
michelle.lee@westernsydney.edu.au  


 
END OF SUBMISSION 
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From: noreply@feedback.planningportal.nsw.gov.au on behalf of Planning Portal - Department of Planning and Environment
To: DPE PS Education SEPP Mailbox
Cc: DPE PS ePlanning Exhibitions Mailbox
Subject: Webform submission from: Review of the Education SEPP 2017
Date: Tuesday, 15 December 2020 4:11:09 PM

Submitted on Tue, 15/12/2020 - 16:10

Submitted by: Anonymous

Submitted values are:

Submission Type
I am submitting on behalf of my organisation

Name
First name
Steven

Last name
Adams

I would like my submission to remain confidential
No

Info
Email
s.adams@tsc.nsw.edu.au

Suburb/Town & Postcode
Bellevue Hill

Submission
Thank for the opportunity to make a submission.

Raising thresholds
Increasing CIV thresholds for school developments has been a benefit in the past as it took the determination away from local government to a State
level, where a more strategic approach was taken. The current proposal to increase the CIV from $20M to $50M will put many schools back to where
they were prior to the 2017 amendments with potential for lengthy delays driven by oppositional Councils and communities. This needs further thought.

Raise the height limit
The increase from one to two storeys is welcome.

Student number caps
The current policy of placing caps on schools is arbitrary and clumsy. A better approach would be to mitigate the potential amenity impacts directly. 

I agree to the above statement
Yes
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From: noreply@feedback.planningportal.nsw.gov.au on behalf of Planning Portal - Department of Planning and Environment
To: DPE PS Education SEPP Mailbox
Cc: DPE PS ePlanning Exhibitions Mailbox
Subject: Webform submission from: Review of the Education SEPP 2017
Date: Wednesday, 16 December 2020 1:55:21 PM

Submitted on Wed, 16/12/2020 - 13:54

Submitted by: Anonymous

Submitted values are:

Submission Type
I am making a personal submission

Name
First name
Vanessa

Last name
Long

I would like my submission to remain confidential
No

Info
Email
vanessawlong@gmail.com

Suburb/Town & Postcode
Dundas Valley 2117

Submission
I think the 200 distancing requirement between two child care centres should be studied more carefully. It will raise many issues such as the following. 
- two small child care centres with 30 children each would not produce more traffic problems than a single large child care centre of 70 children. It is
better to put a cap on the number of children on a single child care centre in R2 zones than enforcing the 200 distancing requirement. 

- child care centres in artery road don't produce more traffic problems than child care centres in narrow streets. More child care centres should be
encouraged to be built along artery roads. Traffic reports should play a role in this regard. Councils should also give green lights to potential centres
using existing off-street parking space. 

End of submission

I agree to the above statement
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Submitted on Thu, 17/12/2020 - 07:29

Submitted by: Anonymous

Submitted values are:

Submission Type
I am submitting on behalf of my organisation

Name
First name
Simon

Last name
King

I would like my submission to remain confidential
No

Info
Email
simonking@autismspectrum.org.au

Suburb/Town & Postcode
2086

Submission file
autism-spectrum-australia---nsw-dept-submission---education-sepp---15-december-2020.pdf

Submission
Please refer to the attachment submission file
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Building 1, Level 2, 14 Aquatic Drive 
Frenchs Forest NSW 2086 


PO Box 361, Forestville NSW 2087 
 


T 02 8977 8300 
F 02 8977 8399 


E simonking@autismspectrum.org.au 
www.autismspectrum.org.au 


 
ABN 12 000 637 267 


15 December 2020 
 
Director Infrastructure Policy and Assessment Practice 
NSW Department of Planning, Industry and Environment 
Locked Bag 5022,  
Parramatta NSW 2124 
 
Dear Director,  
 
RE:  SUBMISSION IN RESPECT OF PROPOSED AMENDMENTS TO SEPP  
 (EDUCATIONAL ESTABLISHMENTS AND CHILD CARE FACILITIES) 2017 
 
Autism Australia (Aspect) is Australia’s largest service provider for people on the autism 
spectrum.  Aspect’s specialised, evidence-informed schools program is one of the largest in 
the world, with additional services that include information and advice, diagnostic 
assessments, behaviour support, parent and family support, and adult programs.  Aspect 
also shares evidence-informed autism practice and applied research nationwide. 
 
Aspect have nine independent schools (registered non-government, not for profit schools) 
across Australia and 113 satellite classes based in mainstream Primary and High school 
settings.  Aspect educates around 1185 children on the spectrum in our schools every year 
aged from 4 years to 17 years. As leaders in education for students on the spectrum, Aspect 
provides the only autism-specific schooling experience in Australia. 
 
Aspect is continuing to develop new schools in NSW as well as carrying out alterations and 
additions to existing schools.  It is important to us that both the development of new schools 
and ongoing alterations and additions to schools be as seamless as possible by minimising 
the time and cost of the planning approval process.   
 
Accordingly, we take a close interest in changes to government policy including the State 
Environment Planning Policy (Education Establishments and Child Care Faciities) (Education 
SEPP) 2017.  
 
Aspect supports the NSW Government’s introduction of the Education SEPP to increase the 
opportunities for schools to be provided for across the many local government areas that 
make up NSW.  We would like to make the following comments in relation to the exhibited 
Education SEPP: 
 


 It can be very difficult for schools, particularly not for profit schools such as Aspect, to 
compete for the purchase of land with other potential purchasers (particularly in 
residential and commercial zones).  Accordingly, we support schools being permitted 
in as many zones as possible (noting they must continue to meet the relevant planning 
and development / site controls), providing us with maximum opportunity to find new 
schools sites.   In this regard, we would ask that the prescribed zone list be further 
expanded.  We believe that zones RU1, IN1, IN2, SP3, RE1, RE2, E3 and E4 should 
be included.   







 
 


 


On our review of various LEPs in NSW we note that these zones are included in some 
LGAs but not others and so it would be appropriate for the Education SEPP to include 
them in all LGAs.  
 


 Consistent with our view that schools should be provided with as much assistance as 
possible to establish themselves, we support the introduction of a site compatibility 
certificate process that would apply to land that adjoins land in which schools are 
permissible by an Environmental Planning Instrument.  This could operate in the same 
way as the Seniors Housing SEPP.  In the same way as Seniors Housing receives 
planning approval process assistance, so too do schools.  


 
 Given that new schools only trigger State Significant Development (SSD) when the 


capital investment value is in excess of $20M, Aspect would also support a Regional 
Planning Panel review role in instances where a council determined Development 
Application is being recommended for refusal.  This ensures schools are not forced 
to pay costs and time appearing before the Land & Environment Court unnecessarily.  
Aspect otherwise supports the principal of only larger projects being dealt with under 
SSD. 


 
 The ability to have portable classrooms installed as exempt development is supported 


as is the extension of their use to 48 months.  In some instances, however, an even 
longer timeframe may be necessary. We also suggest that the legislation provide for 
the opportunity to seek either retrospective building approval or development consent 
for classrooms that were installed as exempt development - rather than have them 
removed (after the 48 month period).  
 
If Aspect were to construct high quality (and compliant) improvements/ classrooms 
through the exempt pathway, there  should be the opportunity for us to seek 
retrospective approval.  


 
We thank you for the opportunity to provide this submission and should you have any 
questions please do not hesitate to contact me.  
 
 
 
Yours faithfully 
 
 
 
 
Simon King 
Head of Aspect Property 
Autism Spectrum Australia (Aspect) 
P O Box 361 Forestville NSW 2087 
Email: simonking@autismspectrum.org.au 
Mobile: 0412 259 245 
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Submission Type
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Submission

Director Infrastructure Policy and Assessment Practice
NSW Department of Planning, Industry and Environment
15 December 2020

Dear Director,

We are writing in response to the recently exhibited amendments proposed to SEPP (Educational
Establishments and Child Care Facilities) 2017. Please find attached an overview of our comments of
support or requested amendment to this important planning legislation for school infrastructure delivery
in NSW.

The Anglican Schools Corporation (ASC) operate 16 established schools throughout metropolitan
Sydney and regional NSW. Corporation Schools are structured to be accessible and affordable to all
students and seek to offer a very high-quality education in a caring Christian environment whilst
ensuring fees are kept as low and affordable as possible.

The Anglican Schools Corporation is committed to providing high quality facilities for its
students. Facilities provided are comparable to those provided in newly built State schools but tailored
to suit the schools own particular teaching philosophies.
There continues to be strong interest expressed by the general public in enrolling students in the ASC
schools.

We recognise and support the principle of the NSW government to assist in the appropriate assessment
and efficient construction, operation and maintenance of education infrastructure, and in so doing,
provide more equitable planning rules for government and non-government schools to meet the growing
needs of the NSW population.

Please don’t hesitate to contact myself Andrew Baxter on 0418 439 170 if you need to discuss any of
the issues raised in this submission.

Your faithfully,

Mr Andrew Baxter
Project Manager
Anglican Schools Corporation 

I agree to the above statement
Yes
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Review of State Environmental Planning Policy (Educational 
Establishments and Child Care Facilities) 2017 
 
Description of issue and proposed change 
 


ASC Comment 


Definitions 
Clause 5 sets out definitions of terms used throughout the Education SEPP. Clause 5 contains a definition 
for an education establishment being: 


 


educational establishment means a building or place used for education (including teaching), being—  
(a)  a school, or 
(b)  a tertiary institution, including a university or a TAFE establishment, that provides formal education 
and is constituted by or under an Act. 


 


The intention of this definition was to capture all schools (including those with multiple campuses), small 
schools, government schools and registered non-government schools. 


 


Feedback has been received that the definition, read in conjunction with the Education SEPP provisions is 
ambiguous. There is confusion about the assessment pathway for the following circumstances: 


 


• an existing school is seeking to establish a separate new school campus at a new location, or 
• an existing school is seeking to establish a new recreational facility located some distance from the 


traditional school buildings. 
 


The SEPP will be updated to ensure it captures circumstances where a new school facility/campus (including 
recreational facility) is proposed some distance from an existing registered school, so that any new campus 
located a distance from an existing registered school is assessed as a new school rather than an alteration or 
addition. Definitions within the Education SEPP or the State Environmental Planning Policy (State and 
Regional Development) 2011 may also require amendment to clarify the circumstances for ‘new’ and 
‘existing’ schools. 
 


Supported 


Clarification of terms in vegetation clearing clause 
 
Clause 5(3)(f) allows the clearing of vegetation when undertaking construction works as development 
permitted without consent under the Education SEPP. 


 


Two amendments are required to Clause 5(3)(f), they include referencing ‘trees’ in the clause and removing 
the reference to “ringbarking”. 


   


An option for the proposed wording of Subclause 5(3)(f) is “subject to any other law, clearing of vegetation or 


Supported 







 


 


Description of issue and proposed change 
 


ASC Comment 


trees (including any necessary cutting, pruning or removal of trees) and associated rectification and 
landscaping,” 


 


These amendments provide clarification and will assist with the interpretation and usability of the Education 
SEPP. 
 
Correcting cross referencing 


 
A correction needs to be made to Clause 8 ‘Relationship to other environmental planning instruments’ of the 
Education SEPP. This is a minor amendment that corrects an error that exists in the instrument as a result of 
an incorrect cross reference. 


The amendment would include removing ‘Subclause (2)’ wherever it occurs in Subclauses 8(1) and 8(4), and 
instead inserting ‘Subclause (3)’. 


 
This amendment will assist with the usability of the Education SEPP. 
 


Supported 


Updating Department names 
 
Government department names have changed and legislative updates have been made since the 
introduction of the Education SEPP. It is proposed to amend references to outdated legislation and update 
department names throughout the SEPP and supporting documents. This amendment will assist with the 
Education SEPPs usability. 


 


These updates will be made to Clause 13, Part 2 Division 4 Note 1, Clause 19 and Schedule 1 of the 
Education SEPP and in supporting documents 


Supported 


Clarifying permissible uses on State land 
 


It is proposed to clarify provisions in Clause 16 of the Education SEPP, which already permits additional uses 
on State land. 


 


The intention of Subclause 16(2) is to allow local provisions to apply to land adjoining an existing educational 
establishment that currently apply to the land of the existing educational establishment, if a site compatibility 
certificate has been issued and the educational establishment is on State land. 


 


For example, if a government school site is zoned SP1 Special Activities and the land adjoining it is zoned R1 
General Residential, it is intended to make residential development a use permissible with consent within the 
grounds of the existing school if a site compatibility certificate has been issued. The residential development 
would still be subject to provisions of the relevant Local Environmental Plan or other applicable council 
policies. 


 


It is proposed to reword Subclause 16(2) to permit development that is currently permitted with development 
consent under an environmental planning instrument on land adjacent to land containing an existing 


 
Amendment Requested 
The provisions of this clause provide a means to 
effectively change the use of excess public school land 
potentially to residential without the need for a rezoning.  
It is requested that, providing a site compatibility 
certificate has been issued for the land, the same 
provision be made available for land owned by a 
registered non-government school.   







 


 


Description of issue and proposed change 
 


ASC Comment 


educational establishment, if there is a valid site compatibility certificate applying to the development, and 
the land containing the existing educational establishment is prescribed State land. 


 
This amendment will assist with the interpretation and usability of the Education SEPP. 
 
Clarifying circumstances where schools can be expanded 


 
It is proposed to clarify provisions in Clause 16 of the Education SEPP, which already permit additional uses 
on State land. 


 


The intention of Subclause 16(3) is to allow an existing educational establishment to expand their use on to 
land adjoining the establishment (e.g. expanding a school). It is intended that this requires development 
consent and the provision will only apply to prescribed State land. 


 


The Clause applies where the zoning of the adjacent land does not permit educational establishments. This 
provision is intended to make the development for an educational establishment permissible with a site 
compatibility certificate. 


 


It is proposed to reword Subclause 16(3) to permit development that is permitted with development consent 
on land where there is an educational establishment to be carried out with development consent on land 
adjacent to the educational establishment, if there is a valid site compatibility certificate applying to the 
development, and the adjacent land is prescribed State land. 


 


This amendment will assist with the interpretation and usability of the Education SEPP. 
 


Amendment Requested 
It is our submission that this clause should be amended 
to allow a registered non-government school to expand 
onto adjacent land where the zoning currently does not 
permit educational establishments. 
 
The stated intent of the ESEPP provisions includes to 
provide more “equitable planning rules for government 
and non-government schools” and assist in the 
appropriate assessment and delivery of education 
infrastructure required to serve NSW growing 
population needs.  
 
It is noted that prior to the Education SEPP, Clause 
28(2)(b) under the Infrastructure SEPP allowed all 
schools to expand onto land adjacent to an existing 
educational establishment irrespective of the zoning 
under the local environmental plan.   
 
The Planning Circular PS09-009 dated 18 March 2009 
released by the Department of Planning relating to 
school provisions under the Infrastructure SEPP 
specifically stated that “an existing school can be 
expanded on land that is adjacent to that school without 
the need to rezone the adjacent land.” 
 
This Clause was maintained in the exhibited Draft 
ESEPP but removed on gazettal without any 
notification or public consultation.   
 
It considered that this is an inequitable treatment of 
school land and has created an unreasonable and 







 


 


Description of issue and proposed change 
 


ASC Comment 


costly burden on the logical and orderly expansion of 
registered non-government schools .  An example of 
this is Wollondilly Anglican College who have been 
forced to seek to rezone school owned land 
immediately adjoining the existing school which would 
not have been the case under the Infrastructure SEPP.  
The result has been the excessive cost and 
unnecessary delay (planning proposal still under almost 
2 years later) of valuable educational infrastructure to 
serve the growth area South Western Sydney and 
without any appeal rights available. 
 


Restricting child care centres within close proximity of each other in low density residential zones 
 


A number of stakeholders, including Local Councils, have raised concerns about amenity impacts, such as 
noise and traffic, arising from child care centres being in close proximity to each other in Low Density 
Residential zone - R2. 


 


In response, the Department is considering introducing minimum separation distances between child care 
centres within Low Density Residential zones – R2. This could be achieved by amending Clause 25(2)(a) to 
introduce a requirement for a minimum separation between centres in Low Density Residential zone - R2 
when determining the location for a centre based child care facility. 


 


A suggested minimum separation distance of 200m between centre based child care centres is being 
considered. This separation would address the key concerns of noise and traffic without significantly 
impacting the provision of centre based child care facilities in residential areas, close to where families live. 


 
This amendment addresses concerns raised about amenity as a result of child care centres within close 
proximity of each other in low density residential zones. 


Further amendments to address this issue are also being considered in the Child Care Planning Guideline. 
These are identified in Table 3. 
 


Supported 


Bush fire prone land 
 
Amendments are needed to Clause 30(3) and Schedule 3, clause 14(1) relating to bush fire prone land to 
ensure consistency with Clause 19A of the SEPP. 


 


It is proposed to remove the application of these clauses to ‘a lot that is wholly or partly’ on bush fire prone 
land. Instead, the clauses will apply to development carried out on bush fire prone land. This will ensure the 
clauses do not apply to development on land that is not bush fire prone in circumstances where a part of that 


Supported  
If school development is occurring on existing school 
land that is not identified ie. mapped as being bushfire 
prone land (vegetation or buffer area) then the 
provisions relating to bushfire control, including 
restrictions on issuing a CDC under 100B of the Rural 
Fires Act should not apply. 







 


 


Description of issue and proposed change 
 


ASC Comment 


lot is on bush fire prone land but is not within the development site. 
 


Further communication will be included in the Guide to the Education SEPP and supporting fact sheets. 
 


 
Furthermore, clarification should be provided to the 
Rural Fire Service that confirms that a registered non-
government school can act as the determining/consent 
authority for “development permitted without consent” 
on existing school sites.  ASC has had a difficult 
experience in obtaining a bushfire safety authority (BF-
SA) from the RFS for minimal impact development 
allowed under the development without consent 
provisions of the ESEPP. 
 


Enabling student housing on sites with existing educational establishments 
 
The proposed Housing Diversity SEPP Explanation of Intended Effect proposes to create a new definition for 
student housing. It is proposed that the definition for ‘student housing’ would be contained within the 
Standard Instrument LEP and would refer to a building that: 


 


• provides accommodation and communal facilities principally for students enrolled to study at an 
education establishment during teaching periods; and 


• may incorporate some fully self-contained dwellings. 
 
The Housing Diversity SEPP Explanation of Intended Effect also includes proposed development standards 
for student housing and identifies that design guidelines for student housing could also be developed to 
accompany the new Housing Diversity SEPP. 


 


Supporting this new proposal, the Education SEPP proposes to allow student housing as a development 
permitted with consent, by any person who obtains land owner’s consent, within the boundaries of an existing 
educational establishment. No other forms of housing will be permissible on educational establishments. 


 


To enable this, Clauses 34, 44 and 51 Development for the purposes of student accommodation are 
proposed to be deleted and Clauses 35, 45 and 52 are proposed be amended to allow student housing to 
become development permitted with consent. 


 


Consistent with the current provisions, student housing that is ancillary to a State significant development 
proposal for an educational establishment will be assessed as State significant development. However, it is 
proposed that any stand alone student housing development applications within the boundaries of an existing 
educational establishment will not be State significant development, irrespective of the CIV. 


 


Student housing that is not within the boundaries of an existing education establishment may occur using the 
proposed provisions in the Housing Diversity SEPP. 


Supported 







 


 


Description of issue and proposed change 
 


ASC Comment 


 


This amendment aligns with the proposal to facilitate delivery of student housing to support educational 
establishments. Amendments to supporting material such as guidelines and fact sheets will also be undertaken 
to ensure consistency with the Education SEPP. 
Planning pathways for development affected by a 10% student cap 


 
Clause 36 of the Education SEPP currently allows the development of one storey school facilities (e.g. 
library, classroom, cafeteria, car park, etc) to be permitted by or on behalf of a public authority without 
development consent on land within the boundaries of an existing school. This provision is subject to a 10% 
cap on student numbers or staff employed at the school. 


 


Stakeholders have raised concern that the current student cap in Subclause 36(2)(b) is 
disadvantaging smaller regional and rural schools which have low student numbers. 


 


Schools in regional areas are more affected by the 10% cap on student numbers because some schools 
have very low enrolment numbers and a 10% cap would not permit much growth under the Part 5 
‘development without consent’ planning pathway. For example, a school with 100 students would only permit 
an additional 
10 students, whereas in urban areas larger schools can increase more substantially. 


 
It is proposed to amend Subclause 36(2)(b) to allow for the development of school facilities by a public 
authority without development consent within the boundaries of an existing school equivalent to an 
additional classroom (30 students) or 10% of the existing student or staff numbers, whichever is the greater. 


 


Alterations to the NSW Code of Practice for Part 5 activities will also be made to be consistent with the 
Education SEPP changes. 


 


This provision does not allow applicants1 to exceed student limits on a development approval. 
 


1 The terms ‘applicant’ and ‘proponent’ are used interchangeably and refer to a person/organisation who, subject to 
the regulations, applies to a consent authority for consent to carry out development. 


 
 
 
 


Supported 


School development permitted without consent for two-storey buildings 
 
Clause 36 of the Education SEPP allows development of one storey school facilities to be permitted by or on 
behalf of a public authority without development consent on land within the boundaries of an existing school. 
Clause 36(1) restricts the development to one storey. 


 


Supported with amendment 
In addition to the proposed changes, we request that an 
amendment is also provided to allow excavation and 
basement development (including carparking) below 
school buildings to be permitted under Clause 36 or 39 







 


 


Description of issue and proposed change 
 


ASC Comment 


Stakeholders have raised concern that it is not unreasonable to have a two storey facility within a low 
density residential area. 


 


It is proposed to amend Clause 36 to permit a (overall maximum) two storey school facility (e.g. library, 
classroom, cafeteria, etc) to be permitted by or on behalf of a public authority without development 
consent on land within the boundaries of an existing school. Clause 36 is still subject to the cap described 
in Clause 36(2)(b), which is also described above. The provision for car parking within this clause being 
only one storey also remains unchanged. 


 
 
Alterations to the NSW Code of Practice for Part 5 activities will also be made to be consistent with the 
Education SEPP changes. 


 
The Guide to the Education SEPP will also be updated consistent with the Education SEPP changes. 
 


providing it meets the appropriate setback controls.  
Carparking at grade are currently permitted as exempt 
development.  Basement development for carparking or 
storage etc. would allow for the more efficient use of 
school land and provide an additional and logical 
options for additional car parking for ex. Staff parking, 
provisions.  


Clarification regarding application of conditions of consent 
 
The Education SEPP includes a number of clauses which ensure that complying development and 
development without consent do not contravene any existing conditions of consent applying to a site. 
Clarification of these clauses is required to ensure all relevant conditions of consent are considered. 


 


The current wording of the clauses refers to the ‘most recent development consent’ which may be specific to 
a development consent for an unrelated proposal on the same site, and may not contain the valid conditions 
of consent required for that specific proposal. 


 


An option is to replace the words “most recent development consent” with “the most relevant 
development consent”, in Subclauses 36(3), 39(4), 46(2)(b), 49(6), 53(3) and 56(4) of the Education 
SEPP. 


This is a minor amendment which will ensure that all valid and relevant development conditions of 
consent are considered. 
 
 
 


Supported 


Directional signage and information boards 
 
There is an inconsistency between provisions of the Education SEPP that allow directional signage 
and information boards as exempt development. 


 


Directional signage and information boards are exempt development within the boundaries of an 
existing school under Subclause 38(1)(h), irrespective of their size. 


 


Supported 







 


 


Description of issue and proposed change 
 


ASC Comment 


Directional signage and information boards are also listed in Schedule 1 – ‘Exempt development’ for 
educational establishments. This Schedule 1 item also includes a set of development standards which are 
not found in Subclause 38(1)(h). This causes inconsistency and confusion between these two provisions as 
to whether the development standards need to apply or not. 


 


It is proposed to remove Subclause 38(1)(h) from the Education SEPP. This will mean that directional 
signage and information boards will be exempt development if they are consistent with the 
development standards identified in Schedule 1. 


 


This amendment removes an inconsistency and will assist with the interpretation and usability of the 
Education SEPP. 
 
Exempt development standards for school-based child care 


 
Stakeholders have raised concerns around exempt development standards for school-based child 
care because they do not include hours of operation. 


 


Subclause 40(2)(d) currently permits the development of school-based child care as complying 
development, subject to operating hours (i.e. no operation on a Saturday or Sunday, or before 7am or after 
7pm on a weekday, if there is no existing condition on development consent applying to the school relating 
to hours of operation). 


 


Hours of operation should be applied consistently regardless of whether school-based child care is 
permitted as exempt or complying development. Operating hours can be a matter of sensitivity in areas 
surrounding schools. 


 


It is proposed to insert the same restrictions on exempt development, as currently exist for complying 
development. This will result in a proposed amendment to Clause 38 ‘Existing schools—exempt 
development’ to introduce hours of operation for school-based child care. 


 


This amendment removes an inconsistency from the Education SEPP and will provide improved certainty for 
residence near school-based child care 


Supported 


Timeframes for short-term portable classrooms (e.g. demountables) as exempt development 
 
Short-term portable classrooms (e.g. demountables) are necessary structures for many schools to 
accommodate fluctuating student numbers. 


 


Subclause 38(1)(l)(iii) of the Education SEPP allows for the installation of short-term portable classrooms as 
exempt development within the boundaries of an existing school, if it is removed within 24 months of being 
installed. 


 


Supported 







 


 


Description of issue and proposed change 
 


ASC Comment 


Concern has been raised by education providers that the 24 month timeframe is too short and that schools 
require more flexibility to manage their structures to accommodate student numbers. 


 


It is proposed to amend Subclause 38(1)(l)(iii) by increasing the timeframe for short-term portable classrooms 
from 24 months to 48 months. The additional two years will provide schools with more security with their 
short-term portable classrooms. 
 
Teaching facilities to include classrooms 


 
Clause 39 of the Education SEPP identifies development that can be carried out as complying development 
within the boundaries of an existing school. 


 


The Clause currently allows for teaching facilitates to be carried out as complying development within the 
boundaries of existing schools. Teaching facilities include classrooms. 


 


However, it is not clear to some users whether a teaching facility under Subclause 39(1)(a)(iii) includes a 
classroom, especially as the term “classroom” is not included within the clause but is used elsewhere in the 
Education SEPP. 


An option is to insert the word “classroom” within brackets into Subclause 39(1)(a)(iii) to provide clarity and 
certainty to the provision 


Supported 


Canteens as complying development 
 
Subclause 39(1)(a)(iv) permits a cafeteria as complying development when carried out within the boundaries 
of existing schools. However, many schools have canteens instead of cafeterias. 


 


The difference between the two uses are that canteens allow food to be taken away after purchase, while 
cafeterias are commonly understood to be eat-in premises. These uses are similar in nature and should both 
be permitted as complying development. 


 


An option is to insert the words “canteen or” in Subclause 39(1)(a)(iv) to provide clarity and ensure both 
cafeterias and canteens are permitted as complying development. 


 


The supporting material will also be updated for consistency. Supporting material will also clarify ancillary 
uses of canteen can include situations where students are undertaking course work that requires practical 
experience. 


Supported 


Allowing shops selling school related supplies 
 
Clarification is required regarding what can be sold in schools under Subclause 39(1)(a)(v). The intention of 
the subclause is to enable the sale of school related supplies such as books, stationary or school uniforms. 
The current clause restricts this to bookshops and kiosks (which is undefined). 


 


Supported with amendment 
The terminology of books and kiosks needs to be 
broadened and less restrictive. With the increasing use 
of technology resources (instead of books) as well as 
sports in school programs it is considered that a school 







 


 


Description of issue and proposed change 
 


ASC Comment 


It is not intended to allow retail stores of a general nature serving the wider public - the goods sold must be 
related to the school use and aimed at customers who are students or staff only. 


 


This amendment provides clarification and will assist with the interpretation and usability of the Education 
SEPP. 
 


shop should be permitted to supply a wide range of 
school related supplies to students and staff.  It is 
suggested that a flexible definition like “books, 
stationery, equipment, school uniforms, and the like” is 
considered appropriate.    


External property boundaries 
 
Terminology around property boundaries is used throughout the Education SEPP which is causing 
confusion among users. 


 


Clauses 36, 38, 46, 48, 53, 55 and Schedule 1 of the SEPP contain references to “property boundary”. 
The intention of the wording “property boundary” is the external boundary. 


 


An option is to amend all references from “property boundary” to “external property boundary, “site boundary” 
or similar to ensure consistency throughout the Education SEPP and supporting materials. 
 


Supported 


Tertiary institution development permitted without consent for two-storey buildings 
 
Clause 46 and 53 of the Education SEPP currently allows development of one storey facilities to be permitted 
by or on behalf of a public authority without development consent on land within the boundaries of an existing 
tertiary facility. Clause 46(1)(a) and Clause 53(1)(a) restricts the development to one storey. 


 


Changes are proposed for schools to undertake development permitted without consent to a maximum of 
two storeys. Those same parameters are proposed for universities and TAFEs. 


 


It is proposed to amend the clauses to allow an (overall maximum) two storey facility (e.g. library, teaching or 
education facility, cafeteria, etc) to be permitted by or on behalf of a public authority without development 
consent on land within the boundaries of an existing tertiary institution. This provision is still subject to the 
requirements described in Clause 46(2) and 53(2), which permit the development if there is no alteration to 
traffic or transport arrangements, and no contravention to an existing condition of consent. Consequently, the 
provision for car parking within this clause being only one storey will remain unchanged. 


Amendments to the development standards and caps related to floor space ratio, and gross floor area 
are proposed in order to enable the second storey whilst ensuring development has a low impact. 
 


Not applicable to ASC 


Innovation spaces/hubs within existing tertiary institutions 
 
Innovation hubs are spaces that contribute to the growth and diversification of the economy and create jobs. 
Innovation hubs bring together multidisciplinary experts to find new ways to utilise talent, resources and 
technology and to support innovation and commercialisation through the cross-fertilisation of ideas between 


Not applicable to ASC 







 


 


Description of issue and proposed change 
 


ASC Comment 


the academic sector and the private and/or public sector(s). The relationship between tertiary institutions 
and the workforce is becoming closer and tertiary institutions need to be able to respond to this need. There 
is a greater need to foster and attract innovation hub activities within existing tertiary institutions. 


 


It is proposed to expand the SEPP to permit development with consent for innovation hub activities 
on existing tertiary institutions. These innovation hub activities would typically include commercial 
uses associated with the tertiary institution. This proposed provision would not permit forms of 
residential accommodation as part of the innovation hub. 
 
Landscaping associated with new development 


 
The Education SEPP requires landscaping under the complying development pathway so that it can be 
undertaken alongside a new building being built under the complying development provisions. 


 


However, the Education SEPP has been interpreted as requiring landscaping along the entire boundary 
nearest to the new development rather than only as it applies to the new development. 


 


Therefore, clarification is required relating to the landscaping requirements under the complying development 
standards in Subclause 9(a), Schedule 2 and Subclause 10(a), Schedule 3 of the SEPP. 


 


It is intended that the landscaping complying development standard applies to the new development and not 
the entire boundary of the property. 


 


To make this clear it is proposed to remove existing Subclause 9(a), Schedule 2 and Subclause 10(a), 
Schedule 3 and insert text that says that the landscaped area must be 3m wide and located along the 
common boundary or boundaries nearest to the new building works. 


 


This amendment will assist with the interpretation and usability of the Education SEPP. 
 


Supported with amendment 
The requirement for new schools buildings to be 
setback 5 metres from an adjoining residential 
boundary and then for a 3 metre wide landscape area 
to be provided along the boundary is considered 
excessive and restrictive on useable and accessible 
land. For example, a 5m setback could still allow a 
driveway to be provided to give vehicle or maintenance 
access down the side of a school boundary.  A 3 metre 
wide landscape area would restrict access.  It is 
considered that, similar to a right-of-way / battleaxe 
handle, a landscape edge of around 1 metre should be 
adequate if vehicle access needs to be provided along 
a school boundary. 


Garbage and waste storage 
 
Schedule 2 ‘Schools—complying development’ and Schedule 3 ‘Universities and TAFE establishments— 
complying development’ require the provision of garbage and waste storage areas at schools and tertiary 
institutions as part of any new complying development. 


 


There is confusion among users whether an existing waste storage facility which has capacity to service the 
development, would allow compliance with this requirement. 


 


The intention of the provision is that if the existing waste facility has the capacity and is approved by a 
previous development application, it can meet the requirements set out in the Education SEPP. 


 


To make this intention clear it is proposed to remove the existing provisions under Subclause 10(3), Schedule 


Supported 







 


 


Description of issue and proposed change 
 


ASC Comment 


2 and Subclause 11(3), Schedule 3 and insert text that says that the waste storage area may be part of an 
existing approved facility on the site that has capacity. 


 


This amendment will assist with the interpretation and usability of the existing provisions 
Retaining walls and earthworks 


 
Schedule 2 ‘Schools-complying development’ set out requirements for earthworks and structural 
supports (retaining walls) for developments at schools and tertiary institutions as part of any new 
complying development. 


 


There is confusion among users whether drainage to a temporary onsite stormwater detention system under 
Subclause 11(2)(c) would allow compliance with this requirement. 


 
The intention of the provision is that stormwater or sediment is not redirected onto adjoining neighbouring 
properties such as residential properties, however this does not cater for a temporary situation where 
temporary drainage may be required to a designated lot while a council stormwater system is being designed 
and constructed. This situation arises where schools are constructed in new residential areas (often known 
as greenfield areas). 


 


To make this intention clearer, one option is to adjust the wording of Subclause 11(2)(c) to require that 
water and sediment are not transported onto adjoining land, unless it is for the purpose of a temporary 
onsite stormwater detention system to a designated lot, that has been approved by Council. It is proposed 
the Council’s concurrence to use the temporary drainage system would be required for the complying 
development provision to be satisfactorily met. 


 


This amendment will assist with the interpretation and usability of the existing provisions. 
 


Supported 


Measuring noise impacts for complying development 
 
Clarification is required regarding where to measure noise under the complying development standards 
for schools, and universities and TAFEs (for recreation facility (indoor) or a community facility). 


 


For example, provision under Subclause 6, Schedule 2 of the Education SEPP currently requires a new 
building or (if the development is an alteration or addition) an existing building that is to be used for the 
purpose of a school or school-based child care to be designed so as not to emit noise exceeding an LAeq 
of 5 dB(A) above background noise when measured at any lot boundary. 


 
The intention of Subclause 6(2), Schedule 2 and Subclause 7(b), Schedule 3 is for noise not to adversely 
impact on residential dwellings adjoining a school, school-based child care or recreation facilities (indoor) 
or community facilities at universities or TAFEs. 


 


Supported 







 


 


Description of issue and proposed change 
 


ASC Comment 


To reduce confusion, an option is to remove the words “at any lot boundary” replacing them with either 
“external property boundary, “site boundary” or similar to reflect that measurements are taken at the edge 
of the site. 


 


This amendment will assist with the interpretation and usability of the Education SEPP 
Complying development over registered easements 


 
Subclause 49(4) of the Education SEPP does not permit the erection of a building over a registered 
easement at universities as complying development. This provision is missing from school and TAFE 
complying development requirements. 


 


The protection of registered easements should be applied regardless of the type of establishment. 
 


It is proposed to insert the same restriction on complying development that currently exists for universities, 
to schools and TAFEs. 


 


This amendment removes an inconsistency from the Education SEPP and will provide improved protection of 
registered easements for all educational establishments 


Supported 


Consulting with Transport for NSW about changes to pedestrian access points 
 
A change is proposed to the Education SEPP to include a requirement to consult with Transport for NSW 
(Transport) around any changes to pedestrian access points at schools. This request will allow Transport to 
assess the appropriateness of the pedestrian access point changes and to ensure pedestrian safety. 


 


The Road Transport Act 2013 gives Transport the authority to authorise a person or public authority to install 
or display a prescribed traffic control device. Under Section 87 of the Roads Act 1993, Transport has 
responsibility for approving the installation of approved traffic control devices (e.g. warning, guide signs and 
pavement markings). 
An option is to amend Subclause 13(3)(d)(i) by adding the words ‘or pedestrian’ so the provision reads ‘a new 
vehicular or pedestrian access point to the school, or’ 


Supported with amendment 
While this provision is supported in principle, in 
practice it can take a very long time when dealing with 
other Government Authorities to obtain relevant 
approvals for these types of works.  They are used to 
dealing with the development application processes 
and conditions of consent under Local Council 
timeframes.  The ESEPP is designed to streamline 
assessment and deliver school infrastructure 
efficiently. We request that the Department of 
Planning, Industry and Environment assist in 
requesting Government Authorities such as Transport 
for NSW, NSW Rural Fire Service are fully briefed and 
equipped to assess and approve maters arising 
relating to provisions of the ESEPP to ensure the most 
efficient and timely delivery of education infrastructure. 
 


Allowing geotechnical investigations and other testing, surveying and sampling as exempt development 
 
Currently State Environmental Planning Policy (Infrastructure) 2007 allows investigations, including 
geotechnical and other testing, surveying and sampling as exempt development. Given that the use is 


Supported 







 


 


Description of issue and proposed change 
 


ASC Comment 


considered to be of minor impact and to ensure consistency across government policies, it is proposed to 
amend Schedule 1 of the Education SEPP to also allow investigations as exempt development, subject to 
it not involving any greater disturbance of the ground or vegetation than is necessary and not resulting in 
an increase in stormwater drainage or run-off from the site concerned. 
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The Secretary                                                                                                         16 December 2020 
Department of Planning, Industry and Environment 
GPO Box 39  
Sydney, NSW 2001                                        


 
Re: Town Planning Submission  


Public Exhibition 
Review of SEPP (Educational Establishment and Child Care Facilities) 2017  


 
 
Dear Sir, 


 


I refer to the abovementioned matter and advise that I act on behalf of Sydney Early Education 


Centres (Client) who operate 3 childcare centres in the Sydney metropolitan area. These centres are 


known as and located at: 


 


 Northmead Early Education Centre 182 Windsor Road Winston Hills; 


 Cheltenham Early Education Centre 179 Beecroft Road Cheltenham and 


 Westmead Early Education Centre, 106 Railway Street Wentworthville 


 


All of the above centres are located in R2 Low Density Residential zones, are professionally operated, 


with only the Cheltenham centre having some vacancies because the centre only opened in 


September 2020. Current enrolments being received will see the centre full in 2021.     


 


In regards to the draft SEPP (Educational Establishments and Child Care Facilities) 2017, we have 


reviewed the exhibited draft and while most changes involving childcare centres have merit we are 


very concerned about the introduction of a separation distance control between childcare centres in 


low density residential zones.  


We do not see an exact explanation as to how the 200m separation distance was arrived at, although 


we note that commentary provided sets out a need for a numeric standard, based on noise and traffic 


issues that impact upon residential amenity.   
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We believe any separation distance between childcare centres in R2 Low Density Residential 


neighbourhoods is unnecessary and deemed to be unreasonable for the following reasons: 


 


i. The cumulative impact of the location of childcare centres is always a merit consideration in 


the assessment of a DA for a childcare centre. A 200m numeric standard as that mooted 


provides no flexibility and does not allow applications to be assessed on their own town 


planning merits. Not all sites are the same and not all low density residential 


neighbourhoods are the same. A broad brush approach based on a numeric figure will 


provide poor planning outcomes by allowing some smaller and older underperforming 


centres to dictate planning policy on suitable site locations; 


 


ii. DA’s for childcare centres are now subject to more rigorous statutory and policy controls 


than ever before. All DA submissions for childcare centres in R2 Low Density Residential 


zones require as a minimum, expert architectural plans and reports on noise, traffic, car 


parking, (both on and off street) stormwater management, landscaping, town planning and 


other general environmental reports that also look at character, streetscape, etc. The 


introduction of a 200m separation distance between centres will not reduce the same 


amount of high level documentation and strict assessment undertaken by a consent 


authority; 


 
iii. As a result of new State legislation, most new childcare centres in low density residential 


zones are determined by Local Planning Panels (LPP), comprising experts in fields of town 


planning, urban design, law, architects etc. This extra layer of DA assessment and 


determination ensures issues of car parking, noise and loss of amenity, as suggested 


reasons for this new control are well considered before an approval or refusal is granted. 


The same level of assessment would also apply to a centre within close proximity to 


another centre;    


 
iv. Section 4.15 of the Environmental Planning and Assessment Act 1979 provide more than 


adequate planning heads of consideration to determine whether cumulative impacts will 


arise as a result of a centre that is less than 200m away from another centre; 
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v. The assessment selection criteria set out under Clause 3.1 of the Childcare Planning 


Guideline has already reduced the number of sites available for childcare centres in R2 


Low Density zones. A numeric control as that suggested would further reduce the ability of 


finding suitable sites in low density neighbourhoods that have no constraints and able to be  


developed for a childcare centre; 


 
vi. Nothing in the exhibited document sets out how the 200m separation distance is to be 


measured. Is it walking distance or radius from another centre? We ask this question 


because the argument to introduce a numeric separation distance standard to address 


noise and traffic would impact upon suitable sites in neighbouring streets that are not 


visible from an existing centre and have no connection to a nearby local road that the 


existing centre connects to. Therefore the suggested site separation distance control would 


stop new centres from opening up 3 or 4 streets away if radius or walking distance is used, 


reducing the ability to utilise quality sites in all directions from an approved or existing 


childcare centre site; 


 
vii. The commentary with the exhibited documents on separation distance makes no reference 


to existing, proposed or already approved centres. Also, no commentary is made on what 


happens to all childcare centres applications under assessment by Council or the Court. 


The insertion of such control into the SEPP and gazettal would overnight make those 


applications affected by the control prohibited development. I have more to say on that 


issue later in this submission; 


 
viii. The proposed 200m separation distance control would become a de-facto prohibition of a 


permissible land use in an R2 Low Density zone. This is inconsistent with Section 1.3 


Objects of the Environmental Planning and Assessment Act 1979 in that it would have 


impacts on the availability of quality sites for use as childcare centres. The inconsistency 


would include the orderly and economic use of land as well as the social and economic 


welfare of the community;  


 
ix. The suggested control would reduce the amount of childcare centres located in close 


proximity to primary schools, parks, employment zones and neighbourhood shops, where 


existing centres may already be located. Once again, quality sites which are identified as 


being in ideal locations will not be able to be considered, therefore detracting from the site 


selection criteria set out in the current Childcare Planning Guideline.  
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x. Not all children and educators arrive at the centre at the same time. The peak periods vary 


between 7am to 9.30am and 3pm to 6.30pm, spreading out arrival and going home times. 


This normal hours of operation reduce the likelihood of generating unreasonable amenity 


impacts on neighbours such as car parking, traffic and noise; 


 


xi. There are many heritage items in NSW that are sited on land zoned R2 Low Density 


Residential. Increasingly, heritage items are being used for childcare centres, in particular, 


those located on large parcels of land where outdoor play areas can readily be provided. 


The additional income generated by the centre can be redirected into the long term 


preservation of the heritage item. The proposed separation distance control would 


therefore impact on the use of heritage items for childcare centres that located in close 


proximity to one another; 


 
xii. The introduction of a separation distance control will force some childcare centres 


operators into other zones that are only accessible by motor vehicles and do not have 


regular public transport services available. Also, walkability and cycling from the home to a 


centre in a business zone is not always a viable option.  


The more controls/layers of regulation do not promote better planning outcomes and some 


of the small operators will disappear as they cant afford rents in employment zones.       


 


xiii. Families who use Childcare Centres in Australia have a strong preference to have their 


children cared for in a homelike environment that is safe and reflects the community at 


large of which they are a part of.  Therefore the best in class method to deliver such care is 


within the community and accordingly within low density residential zones. There is also 


quite a body of research in the Early Child field that supports these areas as an optimal 


environment for Early Childhood Education and Care taking place. 


 


As discussed in vii above, no information is provided in the exhibited documents that sets out what 


will happen to existing applications currently before a Council or the Land & Environment Court. I ask 


this question because my Client currently has a Section 8.2 review application before Hornsby Shire 


Council seeking consent to develop land at 181 – 183 Beecroft Road Cheltenham for the following: 
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 Demolish the existing tennis court, shed, garage and driveway; 


 Construct a purpose built addition to the existing dwelling house to provide for a 70 place 


childcare centre with associated basement and at grade car parking and landscaping on a 


site listed as a landscape heritage item.  


 


My Clients original DA was refused on 28 October 2020 by Hornsby Council’s LPP, primarily because 


of heritage issues. My Client’s design team has now addressed all of the issues raised by Council and 


lodged a s8.2 review application on 14 December 2020.  


The abovementioned development site at 181 – 183 Beecroft Road Cheltenham is sited next to my 


Clients existing 60 place childcare centre (Cheltenham Early Education Centre) at 179 Beecroft Road 


Cheltenham. Both sites are zoned R2 Low Density Residential under the provisions of Hornsby LEP 


2013 and therefore would be affected by the proposed separation distance control by basically 


prohibiting the use. This would be a travesty because the combined site area of both sites is 


approximately 6000m2, providing a density of approximately 46m2 per child. This is a perfect 


example of why a separation distance control is not good planning.       


 
If the Department does not agree with our submission that a separation distance control is 


unreasonable and unnecessary, we would ask the Department to insert a savings clause into the 


SEPP to ensure my Clients lodged application is considered under the controls at the time of lodging 


the review application with Council. We see this approach as being fair and reasonable, particularly 


when a major stakeholder such as my Client, with 3 existing centres and over 20 years of experience 


in this industry was not made aware of the changes before being placed on public exhibition.  


 


Should you need to discuss any of the above, please do not hesitate to contact my office. 


 


Yours sincerely, 
 
 


 
 
Allan Caladine 
Town Planning Consultant 
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Upper Fort Street, Observatory Hill 
Millers Point, NSW 2000 
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Sydney NSW 2001 


T +61 2 9258 0123   F +61 2 9251 1110 
WWW.NATIONALTRUST.ORG.AU/NSW 


 


The National Trust of Australia (New South Wales) 
ABN 82 491 958 802 


Jennifer Richardson 
Director Infrastructure Policy and Assessment Practice 
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Dear Ms Richardson 


 


Review of State Environmental Planning Policy 
(Educational Establishments and Child Care Facilities) 2017 


 


As with the National Trust’s previous concerns and objections to the original Draft Education SEPP in April 
2017, the National Trust wishes to again express its concerns regarding the impact of the Review of State 
Environmental Planning Policy (Educational Establishments and Child Care Facilities) 2017 (subsequently 
referred to as the Education SEPP) on heritage places - both those statutorily listed and those yet to be 
identified. 


The stated objective of the amendments to the Education SEPP is to further streamline the approval 
process for the delivery of education and childcare facilities. The Trust believe that this does not need to 
be at the expense of following appropriate heritage process. 


Heritage Listings 


While commendably the Department of Education is constantly updating the s.170 register the same 
cannot be said for many local councils and their heritage studies. The recognition of what is heritage and 
what has cultural value is dynamic and evolving. The recent recognition of the State cultural significance 
of several Binishells in NSW public schools and the inclusion on the SHR of the Lindfield Learning Village is 
evidence of these changing community values. As such, the permissibility of demolition or new 
development without a thorough and up to date assessment of the heritage values may result in the 
irrevocable loss of heritage or unsympathetic development that detracts from the heritage values. 


The presence of a historic building on the Education Department’s s.170 register and its listing as a 
heritage item under a Local Environmental Plan do not appear to be a safeguard against demolition.  In 
2018 the National Trust objected to the unnecessary demolition of Penshurst Public School’s heritage 
listed 1925 Main Building (Building A). This building was also listed (Item no. 106) as a heritage item under 
Schedule 5 of the Hurstville Local Environment Plan 2012. This building has since been demolished – yet it 
is still listed in the online State Heritage Register database! 


Many buildings of historical importance are not listed. The NSW Department of Education Heritage 
Conservation Register dated 20th July 2016 shows the Department of Education has heritage listed 
buildings and items on 571 school sites across NSW out of approximately 2,200 sites.1  


                                                             
1 https://education.nsw.gov.au/media/asset-management/sites-heritage-listed-buildings-items.pdf 
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Penshurst Public School – recently demolished despite heritage listing on both the s.170 register and Local Environmental Plan          
(Source: https://penshurstrsl.com.au/)  


 


The National Trust notes that under the Education SEPP, the following definitions apply: 
 


heritage conservation area means land identified as a heritage conservation area or place of 
Aboriginal significance (or by a similar description) in an environmental planning instrument.  


 
local heritage item means: (a) a building, work, place, relic, tree, archaeological site or Aboriginal 
object that is identified as a heritage item (or by a similar description) in a local environmental plan, or 
(b) an item of local heritage significance, as defined by the Heritage Act 1977, that is the subject of an 
interim heritage order in force under that Act or is listed as an item of local heritage significance on the 
State Heritage Inventory under that Act. 


 
This definition leaves a large number of worthy buildings and items of potential heritage significance 
totally unprotected by heritage legislation. No list is complete. It is readily demonstrated that the State 
Heritage Register is inadequate as a complete record of State Significant educational institutions. The 
majority of Local Environment Plans are incomplete insofar as proper recording of the significance of 
items affected by the proposed SEPP. The Education SEPP has no credibility in terms of heritage 
protection. At the very minimum, the Heritage Conservation Registers required under the Heritage Act 
1977 for each Department should be thoroughly reviewed and updated and those items recorded 
included within the SEPP definition of “heritage items”. Such an expanded definition would of course still 
leave a large number of non-government schools and other “educational establishments” and “early 
childhood education and care facilities” (as defined by the SEPP) without heritage protection. 


 
  



https://penshurstrsl.com.au/
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There are over 130 TAFE sites in NSW2.  According to the 2010 Heritage and Conservation Register for the 
then Department of Education and Training only 27 of these sites were heritage listed. 


Universities in NSW are subject to very few heritage listings at all, and would be particularly vulnerable 
under this legislation. 


 


Inadequate Heritage Assessment 


The new school design at Penshurst, and the Statement of Heritage Impact that recommended the 
original building’s demolition, were both prepared by the same architectural office – a clear conflict of 
interest. 


The National Trust objects to the provisions under the SEPP which allow for the subjective assessment by 
a proponent of whether or not a development permitted under the SEPP has “minimal” heritage impact.  
As with the Exempt and Complying Codes SEPP, the presence of heritage, whether it be of Local or State 
significance should trigger local council and/or Heritage Council approval. Independence in these 
assessments compared with heritage assessment by a consultant hired by the proponent and a 
development assessed by a certifier also hired by the proponent will provide the fairest outcome. While it 
is acknowledged that a quick and cost effective assessment is best for education facilities and their 
students it is not always the best thing for conserving heritage places and their cultural values. An 
alternative that allows for fast-tracked government assessment of projects that impact upon heritage 
places would provide a workable compromise. 


 


Development without consent 


The Trust objects to the amendments to Clause 36, 46 and 53 that will permit a two storey school, 
university or TAFE facility (e.g. library, classroom, education facility, cafeteria, etc) to be permitted by or 
on behalf of a public authority without development consent on land within the boundaries of an existing 
school or other educational place. The reason for the amendment is that “Stakeholders have raised 
concern that it is not unreasonable to have a two storey facility within a low density residential area”.3 It 
is presumed the stakeholders in this instance are the Department of Education and not the neighbouring 
properties.  


Many home owners of single storey heritage listed properties responsibly manage their heritage places in 
accordance with the local council or Heritage Council guidelines. To allow a school neighbour to construct 
a two storey building without development consent is incongruous with the heritage objectives of 
conserving the heritage values through managed change. Third party assessment by the Heritage Council 
or the local council is a safety net to ensure that the cultural significance of a heritage place is protected. 
Just as the other proposed changes to Clause 36 (10% student cap) identify the differences between 
smaller regional and rural schools with their larger urban counterparts, many schools themselves would 
be negatively impacted by a two-storey development adjacent to historic single storey buildings.  


The recent upgrade to Armidale Secondary College is a case in point. This recent project has seen the 
original heritage-listed Armidale High School building (dating from 1921 and noted in its Statement of 
Significance as being “the original High School building, surviving essentially unaltered”4) to be completely 
surrounded on almost all sides by a new predominantly two-storey ring of development.  


Many new developments such as this may replace existing long-term demountables, or see schools 
combined and existing facilities replaced and updated, yet may still be considered “equivalent to an 


                                                             
2 https://www.tafensw.edu.au/find-campus 
3 DPIE 2020 Review of State Environmental Planning Policy (Educational Establishments and Child Care 
Facilities) 2017: Explanation of intended effects  (https://shared-drupal-s3fs.s3-ap-southeast-
2.amazonaws.com/master-test/fapub_pdf/00+-
+Planning+Portal+Exhibitions/Explanation+of+Intended+Effect+-+Education+SEPP.pdf), p.9. 
4 https://www.environment.nsw.gov.au/heritageapp/ViewHeritageItemDetails.aspx?ID=1010039  



https://shared-drupal-s3fs.s3-ap-southeast-2.amazonaws.com/master-test/fapub_pdf/00+-+Planning+Portal+Exhibitions/Explanation+of+Intended+Effect+-+Education+SEPP.pdf

https://shared-drupal-s3fs.s3-ap-southeast-2.amazonaws.com/master-test/fapub_pdf/00+-+Planning+Portal+Exhibitions/Explanation+of+Intended+Effect+-+Education+SEPP.pdf

https://shared-drupal-s3fs.s3-ap-southeast-2.amazonaws.com/master-test/fapub_pdf/00+-+Planning+Portal+Exhibitions/Explanation+of+Intended+Effect+-+Education+SEPP.pdf

https://www.environment.nsw.gov.au/heritageapp/ViewHeritageItemDetails.aspx?ID=1010039
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additional classroom (30 students) or 10% of the existing student or staff numbers” under Subclause 
36(2)(b). 


 


 


 
Armidale Secondary College (Source: www.schoolinfrastructure.nsw .gov.au) 


 


To allow for two-storey development without consent allows for a very large number of projects to 
effectively bypass numerous community controls. The majority of SINSW projects are already two storey 
and the motivation for increasing the SEPP to allow such increased height is plain to see. The National 
Trust believe that there should be no change to allow for two storey construction without consent. 


 


Childcare density 


The Trust supports the decision to restrict the density of child care facilities permissible under the SEPP in 
low density residential areas (Zone R2). The impact is not just one of amenity but also on the aesthetic 
values of, in particular, heritage conservation areas. The provision of at grade parking areas inevitably 
results in loss of vegetation and garden settings. An amendment to Clause 25(2) (a) with a 200m minimum 
separation between centres in the Low Density Residential zone will mitigate the impact of lost garden 
settings in conservation areas where the landscape makes a considerable contribution to the heritage 
values. 


 


The National Trust continues to be concerned that the Education SEPP does not adequately protect 
educational, cultural and natural heritage. The amendments to the SEPP, in particular to Clause 36, 46 and 
53 will further place heritage at risk. The Trust strongly believes that: 


• any development under the SEPP which will impact a state or local heritage item or heritage 
conservation area should trigger an assessment by the relevant government approval 
authority whether that be local government or the Heritage Council 
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• all applicable s.170 registers for educational establishments need to be updated to ensure 


adequate protection and listing of heritage items, as is already required under the Heritage 
Act 1977 


 


Kind regards, 


 


 
Andreana Kennedy 
Conservation Manager 
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Introduction 


Federation of Parents and Citizens Associations of New South Wales (P&C Federation) is thankful to 


the NSW Department of Planning, Industry and Environment (the Department) for this opportunity to 


contribute to the proposed amendments to the State Environmental Planning Policy (Educational 


Establishments and Child Care Facilities) 2017 (Education SEPP). P&C Federation supports the position 


of individual educational and developmental needs met by a range of differential services expressed 


through appropriate and well-planned curricula, programs and environments conducted by sensitive 


and well-trained personnel in conjunction with parents1 and families.  


The core belief of P&C Federation is that the education of our children and youth is the most 


fundamental means of ensuring individual and collective success and, as a result, our greatest national 


resource. We also support the concept that it is primarily the responsibility of governments to ensure 


education is well rounded and fully funded. 


P&C Federation is a representative voice for public education in NSW. With over 1800 member 


associations our understanding of the issues within education is broad and carries with it the voice of 


a very large body of parents and carers.  


Description of issues and proposed changes in Explanation 
of Intended Effect 


Many of the proposed changes outlined in the Explanation of Intended Effect (EIE) are simply to 


resolve unclear or inconsistent wording throughout the relevant policies and legislation. P&C 


Federation does not object and has little to add to most of these, however we have outlined below 


our concerns with some specific proposed changes.   


Planning pathways for development affected by a 10% student cap 


When the Education SEPP was first drafted in 2017, one of P&C Federation’s main concerns was that 


developments permitted without consent could not allow for student or staff increases greater than 


10% of the previous 12 months. The Department proposes to address these concerns by amending 


the Education SEPP to instead “allow for the development of school facilities by a public authority 


without development consent within the boundaries of an existing school equivalent to an additional 


classroom (30 students) or 10% of the existing student or staff numbers, whichever is the greater”. 


While this is an improvement, we still have the following concerns: 


1. The EIE states that this proposed change stems from concerns that the current 10% cap 


disadvantages small non-metropolitan schools with very low student numbers, whose annual 


enrolments could easily fluctuate by over 10%. While the proposed change benefits these 


schools, it overlooks that small non-metropolitan schools are not the only schools unfairly 


constrained by this 10% cap. Government schools throughout the Sydney Basin may have 


growth rates of over 10% and more than 30 students due to population growth. 


 


 
1 “Parent” refers to anyone with legal care of a child, such as a parent, carer or legal guardian 
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To illustrate, in four P&C Federation electorates with high population growth – Macarthur, 


North West Sydney, Sydney, and West Sydney – we sampled the 2017-2018 government 


school enrolments and found the following2: 


 


• In Macarthur electorate, 10 schools (~8%) had enrolment increases of over 10% from 


2017 to 2018;  


o Of those 10 schools, 6 grew by more than 30 students.  


• In North West Sydney, 13 schools (~12%) had enrolment increases of over 10% from 


2017 to 2018;  


o of those 13 schools, 10 grew by more than 30 students. 


• In Sydney electorate, 17 schools (~12%) had enrolment increases of over 10% from 


2017 to 2018;  


o of those 17 schools, 11 grew by more than 30 students. 


• In West Sydney electorate, 18 schools (~11%) had enrolment increases of over 10% 


from 2017 to 2018 


o Of those 18 schools, 10 grew by more than 30 students.  


This indicates that at least in some highly populated areas, most schools whose enrolment 


numbers grow by over 10% from the previous year do so by more than 30 students. The 


proposed amendment in the EIE would not resolve the challenges these schools face.  


2. Many education establishments are able to limit the number of enrolments they accept. 


Government schools, however, generally do not have this option and must accept any 


enrolments in their catchment zone. If their enrolment growth exceeds both the 10% and 30 


student threshold, their ability to expand their capacity appropriately will be hampered, 


potentially putting unfair and unnecessary strain on their capacity.   


For these reasons, placing such limits on government schools undermines the intended purpose of 


creating an Education SEPP in the first place, which was to help education establishments meet the 


increases in demand.  


Recommendation 


Exempt government schools from any student/staff growth limits attached to developments 


permitted without consent. At the very least, such an exemption should apply to government schools 


in areas above a certain population.   


School development permitted without consent for two-storey buildings 


P&C Federation welcomes the proposal to raise the maximum height of numerous facilities from one 


storey to two. However, the EIE gives no explanation as to why the one-storey limit for car parks is 


proposed to remain unchanged. In many schools, expansion of parking facilities would ease traffic 


congestion on school roads, especially during drop off and pick up times.  


 
2 Based on figures available at NSW Education Data Hub, ‘NSW government school enrolments by head count 
(2004-2018)’  
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Recommendation 


Amend section 36(1)(a)(v) of the Education SEPP so that the maximum height for car parks is two 


storeys.  


Timeframes for short-term portable classrooms (e.g. demountables) as exempt development 


The EIE rightly notes that short-term portable classrooms are necessary for many schools to 


accommodate fluctuating student numbers. However, we are concerned that the NSW Department 


of Education has grown far too reliant on them as a solution to growing enrolment numbers, and is 


slow to invest in longer-term classrooms for these students.  


In our view, short-term portable classrooms are strictly a short-term measure. They are sometimes 


necessary when a school experiences a rapid surge in enrolments. But while students are using these 


classrooms, schools should immediately begin planning for and investing in long-term infrastructure. 


Instead, short-term portable classrooms in many schools have unofficially become long-term 


structures, and the building of more permanent classrooms is put off indefinitely. This is often to the 


detriment of students, as short-term portable classrooms tend to be highly rudimentary buildings 


which may suffer from poor insulation, leakages and other structural issues.  


For this reason, we oppose increasing the timeframe for short-term portable classrooms from 24 


months to 48 months. We believe 24 months is sufficient time to plan for more permanent classrooms, 


and we fear doubling the timeframe will only entrench the practice of relying on short-term portable 


classrooms in lieu of more permanent solutions.  


We also note that section 36(1)(a)(ii) of the Education SEPP classifies portable classrooms as 


development permitted without consent, and there is no timeframe attached to them. It is not 


immediately clear what distinguishes a portable classroom from a short-term portable classroom.   


Recommendations  


1. Maintain the 24 month timeframe for short-term portable classrooms in section 38(1)(l) of 


the Education SEPP.  


 


2. Clarify the distinction between portable classrooms in section 36(1)(a)(ii) of the Education 


SEPP and short-term portable classrooms in section 38(1)(l) of the Education SEPP.  


 


3. Amend section 38(1)(l) of the Education SEPP to stipulate that short-term portable classrooms 


must be replaced by permanent or semi-permanent classrooms within 24 months, and that if 


a school wishes to maintain short-term portable classrooms for more than 24 months, they 


must demonstrate to the consent authority a valid reason.  


 


4. Amend the Education SEPP to put a maximum limit on the number of short-term portable 


classrooms allowed within the boundaries of a school, as a proportion of the number of 


students.  


 


5.  Amend the Education SEPP to require portable classrooms to be structurally suitable.  
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Other Issues 


There are other areas of the Education SEPP not covered in the EIE which we feel warrant amending, 


which we outline below.   


Front, side and rear setbacks 


Schedule 2, section 4 of the Education SEPP requires the front setback of school buildings to be 5 


metres, unless the average front setback for existing developments within 70 metres is other than 5 


metres. This is unnecessarily cumbersome for schools, especially in urban areas, which struggle to 


make space for expansion of buildings to accommodate students.  


The rear and side setback requirements in Schedule 2, section 3 of the Education SEPP is an 


improvement from the former Infrastructure SEPP, in that it distinguishes developments near business 


and industrial zones from developments near residential zones. However, the SEPP could make further 


distinctions between different residential zones. For example, Zone R4 (High Density Residential) 


generally allows for various non-residential developments such as office premises, public 


administration buildings, recreational facilities as well as residential flat buildings. It would be 


reasonable for developments in a school bordering such a zone to be granted similar requirements to 


developments bordering non-residential zones, since R4 zones may already be characterised by dense 


high-rise development. 


The Education SEPP also does not make allowance for land adjoining a school that is owned by the 


school. Sections of the Education SEPP that prevent development within a specified distance from a 


property boundary may prevent schools from developing within a certain distance from their own 


land. This is impractical, as other stakeholders noted in 2017 when the Education SEPP was in draft 


form and being reviewed (e.g. see submission from McCullough Robertson Lawyers, page 5). 


Recommendations 


1. Amend Schedule 2, section 4 of the Education SEPP so that the front setback of school 


buildings (whether new buildings or additions/alterations to existing buildings) is at least 2 


metres, regardless of the average front setback of other existing developments.  


 


2. Amend Schedule 2, section 3 of the Education SEPP to allow the side and rear setback to be 


at least 1 metre from the boundary of land in a residential zone, if it is in Zone R4.  


 


3. Amend the above sections, and all other relevant sections of the Education SEPP, so that 


schools are not prevented from carrying out development within any distance of a boundary 


of land that is owned by the school. This should be regardless of whether the adjoining land 


is in a residential or non-residential zone 


Prescribed zones for school development 


When the Education SEPP was first drafted in 2017, Zone RU1 (primary production) was included in 


the list of prescribed zones for school development. P&C Federation at the time supported this, while 


also recommending that zones RE1 (Public Recreation), E3 (Environmental Management), IN1 
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(General Industrial) and IN2 (Light Industrial) be added to the list of prescribed zones. Opening these 


zones for school development would provide more opportunities for school development, and we do 


not consider these zones to be inappropriate for schools. Section 24 of the Education SEPP already 


allows for zones IN1 and IN2 to be used for centre-based child care facilities, so we see no reason why 


these zones could not also be used for schools.   


However, in the final SEPP, Zone RU1 is not among the prescribed zones for school development as it 


was in the original draft, nor are the other zones we had suggested. As far as we know, no explanation 


for this has been given.  


Recommendation 


Add zones RU1, RE1, E3, IN1 and IN2 to the prescribed zones for school development, or provide an 


explanation for why this will not be done.  


Exempt development 


In our view, some of the complying developments in the Education SEPP would be better classified as 


exempt developments. This is because they fit the Department’s criteria for exempt development, 


which defines it as “low impact developments” which “are intended to enable minor works to be 


undertaken within school grounds.”3 The specific complying developments we believe should be 


exempt are: 


Section 39(1)(a): 
(vii)  an outdoor learning or play area and associated awning or canopy, 
(viii)  demolition of a building or structure (unless a State heritage item or local heritage item), 
(ix)  minor alterations or additions (such as internal fitouts, structural upgrades, or alterations or 
additions to enable plant or equipment to be installed, to address work health and safety requirements 
or to provide access for people with a disability), 
(x)  restoration, replacement or repair of a damaged building or structure 
 
Indeed, section 26A(a) of the Infrastructure SEPP for correctional centres classifies the demolition of 


buildings (viii above) as exempt development if the footprint of the building covers an area no greater 


than 250 square metres. We see no reason why this could not be the case for schools.  


We also draw attention to a 2017 suggestion from DFP Planning (on behalf of Catholic Education 


Commission NSW, now Catholic Schools NSW) to include an exempt development provision allowing 


the interim use of land or facilities in connection with an existing school for the purpose of classrooms 


during the carrying out of construction works relating to that school.4 The reasoning was that when 


schools undertake construction work, they must sometimes temporarily move students out of their 


usual classrooms to another building, and if the alternative building has not been approved to be used 


for classrooms, the school may require a development application to use the building for classrooms, 


even on a temporary basis. This could be easily avoided by a provision in section 38 of the Education 


SEPP allowing such temporary use to be exempt development.   


 
3 Department of Planning. Explanation of Intended Effect: draft State Environmental Planning Page 2 Policy 
(Educational Establishments and Child Care Facilities) 2017. February 2017. P.18 
4 DFP Planning. Submission to the Draft State Environmental Planning Policy (Educational Establishments and 
Child Care Facilities). 2017. P.2 
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Recommendations 


1. Reclassify the complying developments in section 39(1)(a)(vii-x) of the Education SEPP as 


exempt developments.  


 


2. Adopt the 2017 recommendation of DFP Planning/Catholic Schools NSW to include an 


additional exempt development provision allowing the interim use of land or facilities in 


connection with an existing school for the purpose of classrooms during the carrying out of 


construction works relating to that school. 


Review of Policy 


Section 9 of the Education SEPP requires the policy to be reviewed “as soon as is reasonably 


practicable”, after the first anniversary of the Education SEPP’s commencement, and then after each 


5-year period or after any review of the National Quality Framework. The use of the words “as soon 


as is reasonably practicable” is too open-ended and essentially allows the Department to postpone 


reviews indefinitely.  


Recommendation 


Replace the words “as soon as is reasonably practicable” in section 9 of the Education SEPP with 


“within 6 months”.   
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Submission to Review of SEPP (Educational Establishments & child 

Care Facilities) 2017 

 

1  Executive Summary 

The Montessori Academy Group which operates over 30 centres in NSW believes that some of the 

proposed changes require refinement and amended while others should be abandoned. 

The recommendations contained in this submission are as follows. 

R1 In relation to the separation between CCC sites, MAG strongly believes that the proposal to 

restrict child care centres locating in close proximity to each other should be abandoned. 

R2  In relation to noise measurement near school sites, the measurement of noise from school based 

child care centres should be at the nearest residential receivers rather than at Lot boundaries to 

ensure consistency with current practice for all child care centres. 

R3 In relation to fire safety at sites above ground floor, MAG requests that any controls applied in 

this area distinguish between a stand alone 2 storey building housing a child care centre and that of 

a child care centre that is situated above ground in a multi storey building or in a commercial centre. 

R4 In relation to local character assessment,   MAG believes that the proposal to explicitly require a 

consideration of local character is already adequately addressed in existing legislation and policy 

guidance , would be inconsistent with other developments (other than Boarding houses under the 

relevant SEPP),  is completely unnecessary and should not be proceeded with. 

R5 In relation to site selection guidance, MAG opposes any requirement, or implied requirement, 

that councils be involved in pre-purchase decisions.  The planning controls already provide for 

permissibility (or otherwise) of sites and the existing guidelines provide clear guidance on site 

selection and site suitability considerations. Professional child care operators seek advice and 

guidance on site selection as should be expected in a commercial decision and for any proposal that 

will involve a Development Application process. There is no need to further codify this arrangement.   

R6 In relation to protecting amenity in R2 zones, MAG: 

 Strongly opposes removing the provision that makes child care centres permissible in low 
density R2 zones; 

 Strongly opposes any arbitrary geographic limitation of separation distance between child care 
centres; 

 Strongly opposes any proposal to limit the design of child care centres as would prohibit (or 
unreasonably limit) the location of first floor children’s play areas (or activities)  in stand-alone 
2 storey buildings operating as a child care centre. 

R 7 In relation to the definition of railway stations for minimum car parking standards MAG: 

 Supports clarifying the definition of railway stations; 

 Request the CCPG make provision for lower minimum car parking rates for CCC site near railway 

stations irrespective of Council DCP provisions, similar to the policy approach under SEPP 65. 

R8 In relation to minimum solar access standards, MAG requests that this control be reconsidered 

to ensure it is clearer and does not inhibit the optimal design and management of sun access in child 

care centres. As currently framed the provision would result in a greater proportion of shade in mid-
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winter than in mid-summer, which arguably is the inverse of the desired outcome. It is suggested 

that the provision of shade for child care should be in the form of design guidance rather than an 

attempt to address the situation through numeric codification. 

R9 An additional issue concerns the scope of CCPG versus DCP’s.   MAG requests that the CCPG be 

amended at C31 to provide that the Child Care Planning Guideline will take precedence over all DCP 

provision except in relation to: 

 side and rear setbacks 

 LEP provisions concerning height and FSR. 

 

R10 A further issue concerns minimum car parking requirements. To ensure consistency 
MAG requests that: 

 Clause 25 of the SEPP be amended by adding a part 2 (e) which reads: 
“(e) car parking provisions consistent with those described in Clause C31 of the Child Care 

Planning Guideline.”  

 This would mean that, if car parking complies with the CCPG, the DA could not be refused. 

 Clause 26 of the SEPP be amendment to be consistent with the above 

 

R11 A further issue concerns Councils seeking to pre-determined child care design outcomes 

including prohibit the use of first floor for children’s activities. MAG strongly requests that Clause 

26 (1) of the SEPP be amended by the addition of a sub-clause reads: 

26(1) (e)  Anything that would prevent (or restrict) the location of children’s  

 indoor and outdoor areas within a centre that is not a specific   

 requirement contained in the Child Care Planning guideline. 

2  Introduction. 

This submission is based on the proposals contained in the Statement of Intended Effects (SIE) dated 

November 2020 and some other provisions in the existing Child Care Planning Guideline (CCPG).  

No further details have been provided in relation to any specific provisions that are proposed.  The SIE 

states that the review is informed by requests from various stakeholders and that the amendments 

aim to improve the operation and usability of the SEPP.  

The Montessori Academy group (MAG) operates more than 30 child care centre, mostly in the Sydney 

region. It has another 10 centres undergoing regulatory approval processes. 

It too has had considerable experience working with the existing SEPP and the associated NSW Child 

Care Planning Guideline. 

The comments in this submission relate only to the provision of centre based child care facilities and 

do not address those provisions dealing with other educational establishments. 

3 DPIE Proposed Changes  

The SIE includes the following changes explicitly affecting child care centres. 

 Restricting child care centres within close proximity of each tooth in low density residential areas, 

with a minimum separation distance of 200 emits being co9sndiered. Opposed by MAG 

 Regulating operating hours in school base child care approved as exempt development.  

 Measuring noise impact for complying development.   
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 CCPG amendment – fire safety provisions for multi storey child care centres and centres in multi 

storey buildings. 

 CCPG amendment – requirements for centre based child care to consider local character.  

 CCPG amendment – site suitability guide=acne for centre based child care facilities. 

 CCPG amendment – site suitability guidance amenity impacts in low density reinstall areas. 

 CCPG amendment – consistent terminology regarding railway stations.    

 CCPG amendment – solar access, minimum standards.   

 CCPG amendment - consistent fence heights.  

 CCPG amendment – clarifications and corrections.  

 Planning circular PS 18-005 New guidance for centre based child care facilities - general updates 

and classifications.  

In addition to the above MAG believes there are several other areas in the SEPP and CCPG that warrant 

amendment.  These include: 

a. Clarifying that the CCPG takes precedence over council DCPs. 

b. Introducing compliance with the parking guidelines expressed in C31 of the CCPG as deemed to 

satisfy any minimum Council’s car parking equipment. 

c. prevent Council from refusing a child care centre on the grounds that it is proposed as 2 storey 

building with children’s activities on the upper level. 

 

4 Statement of regulatory principles. 
 
The Montessori Academy Group has been supportive of the Child Care Planning Guideline (CCPG) 

introduced in 2017 for the following reasons: 

a. Its provisions, in large measure, achieved manifest public benefits for early childhood care and 

education.  

b. It created substantially uniform rules across the early childhood sector. 

c. On many issues, it clarified rules and minimised subjectivity and inconsistencies between local 

government DCPs and policies.  

 

MAG is not convinced that some of the proposed changes will advance these objectives. 

 

a.   Public Benefit test. It is a generally accepted truism that NSW planning laws generates excessive 

red tape.  MAG submits that those relating to the provision of child care facilities are similarly afflicted 

notwithstanding the importance of early child development and stewardship in public policy. 

 

It is submitted that this area of policy, like other area of planning policies in NSW, should be the subject 

of a public benefit test whenever changes to the regulatory regime are contemplated. This can simply 

be expressed simply as: 

 

Whether a provision contained in an EPI or an associated instrument, achieves, or is likely to 

achieve, a manifest net public benefit.  

 

Accordingly, it is submitted that the public benefit test should be applied to: 

 each of the currently proposed changes to the SEPP and the Child Care Planning Guideline, and  

 the existing provisions of the SEPP and Child Care Planning Guideline.  
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In framing this submission, MAG has relied on this test to guide its position on the proposed changes 

and to advocate for other changes to reduce needless red tape that is unlikely to yield any public 

benefit. It is submitted that several of the proposed changes do not satisfy the public benefit test, and 

appear to be driven by the misguided enthusiasm of some local government planners.  

b.   Uniformity of rules.  Some of the changes would re-empower local councils to become more 

involved in the details of child care centre design.  MAG’s experience is that the attitudes and 

approaches from councils are many and varied and indeed also depend on who the assessment officer 

is within each council.   

MAG has experienced subjective meddling by Council staff in matters that are clearly the domain of 

the Early Childhood branch of the Department of Education. Some of the proposed changes expand 

the remit for Council staff, will slow down the assessment process, and introduce more complexity 

and variability in the assessment of child care DAs, yet yield no public benefit. 

c. Consistency of application of rules.  Everyone is capable of assessing an issue subjectively. So given 

the multiplicity of local government staff that become involved in assessing child care applications 

there is a massive scope for subjectivity in developmental assessment.  MAG is of the view the some 

of the proposed provisions will expand the likelihood of more subjectivity in assessments, and hence 

greater inconsistency in the application of the rules. 

While Montessori Academy Group (MAG) believes that the introduction of the SEPP in 2017 was a 

significant positive step in improving processes for the approval of child care centres, it acknowledges 

that there are still some areas that can be improved. 

However, MAG does not support some of the proposed changes for the following reasons: 

 It is moving away from the benefits of uniformity provided by the NSW Child Care Guidelines. 

 Some of the proposed changes are further empowering local Councils to expand their role and 

impose their own enthusiasms on the regulation of child care centres and their operations. 

 It is introducing more subjectivity, and inconsistency, in the assessment of child care centres.   

 

5  Specific Concerns with currently proposed amendments. 

The following comments address each of the changes that are of concern.  

5.1 Restricting child care centres in proximity to each other (eg within 200m) in low 

 density residential zones. 

This is strongly opposed for the following reasons: 

a. Various aspects of the development assessment process already consider cumulative impacts 

such as parking and traffic assessment. 

b. It is anti-competitive. It would be unthinkable to ban a bread shop simply because the there is 

another nearby.  The ACCC and the Productivity Commission have previously raised concerns 

about anti-competitive behaviour. Inevitably, some child care centres are better than others and 

allowing centres to be located nearby will help drive quality through competition. 

c. Child care centres are almost exclusively a day time use and amenity impacts, if any, are day time 

impacts. Unlike pubs and venues hosting functions and mass gatherings, the overwhelming 

majority of them have zero activity after 6.00 pm in the evening and do not operate on weekends. 

d. On the contrary, child care centres are usually a highly compatible use in a residential area. 
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e. Child care operators typical make demand assessments prior to locating new child care centres 

and this, in itself limits co-location of centres. 

f. Allegations that there are cumulative noise impacts are not supported by evidence. Since noise 

limits are set at residential receivers on adjacent sites there are no implications for residents in 

buildings beyond adjacent sites, hence cumulative impacts do not arise. 

In summary there is no such problem that needs to be fixed.  Any such change would amount to more 

red tape with no likelihood of a public benefit.   

R1 MAG strongly believes that the proposal to restrict child care centres locating in close 

proximity to each should be abandoned. 

5.2  Measuring noise impacts for CCC within schools for complying development 

MAG has sought advice for its acoustics consultants, The Acoustic Group (TAG). This advice is provided 

at Attachment A. 

The difficulty with what is proposed in respect of school based child care is that the noise standard 

and measurement will differ from other child care centres. Measuring noise at the lot boundary can 

be perverse as it may bear no relationship to the people potentially affected by the noise.  Steven 

Cooper of TAG has advised in the following terms. 

“Placing a restriction on an educational facility at the site boundary, where there can be 
roads or even a highway between the school and the critical receiver points can present 
a restriction in terms of the operation of the school and is inconsistent with EPA policies.” 
 

R2 Accordingly, MAG requests that the measurement of noise from school based child care 

centres be at the nearest residential receivers rather than at Lot boundaries to ensure 

consistency with current practice for all child care centres. 

5.3 CCPG amendment – fire safety provisions for multi storey child care centres and 

 centres in multi storey buildings. 

MAG does not object to this change in principle but believes that categorising two storey stand-alone 

buildings as “multi storey buildings” is inappropriate as evacuation and fire safety measures will be 

substantially different to those in high rise buildings. 

R3 Accordingly, MAG requests that any controls applied in this area distinguish between a 

stand-alone 2 storey building housing a child care centre and that of a child care centre that 

are situated above ground in a multi storey building or commercial centre. 

5.4 CCPG amendment – requirements for centre based child care to consider local 

 character.  

Of relevance here is an important principle outlined in a Land & Environment Court Judgement in 2005 

by Commissioner Roseth. The planning principle case reference is: Project Venture Developments Pty 

Ltd v Pittwater Council [2005] NSWLEC 191 at 22-31. The judgement stated, in part: 

Planning principle: compatibility in the urban environment 

22 There are many dictionary definitions of compatible. The most apposite meaning in an 

urban design context is capable of existing together in harmony. Compatibility is thus different 

from sameness. It is generally accepted that buildings can exist together in harmony without 

https://www.caselaw.nsw.gov.au/decision/549f88cd3004262463acf4e6
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having the same density, scale or appearance, though as the difference in these attributes 

increases, harmony is harder to achieve. 

MAG cannot see any tangible public benefit from explicitly imposing this extra layer of regulation/red 

tape.  Local character considerations are already adequately covered by the following; 

 heritage considerations for heritage conversation areas, buildings adjacent to heritage listed 

buildings and for centres to be located within heritage listed buildings. 

 Zone objectives. 

 DCP and other controls. 

 The above principle espoused by the L & E Court. 

Moreover, there is no justification for treating child care centres in a different way to any other 

development in these areas (with the exception of boarding house under the relevant SEPP). 

R4  MAG opposes the proposal to  impose a further local character assessment as it is already 

adequately addressed, would be inconsistent with other developments (except Boarding Houses 

under the relevant SEPP) ,  is completely unnecessary and should not be proceeded with. 

5.5  CCPG amendment – site suitability guidance for centre based child care facilities. 

MAG does not oppose the preparation of a document that provides guidance on site suitability.  In 

most cases it will serve to inform the size of a proposed Child Care Centre rather than whether it is 

permissible or not, which is already determined by zoning. 

It is submitted that it is not appropriate for councils to become involved in regulating the selection 

and purchase of sites for child care.   Already some providers will consult councils about potential child 

care site prior to purchasing sites,  but the involvement of Councils in decisions to purchase sites in 

not only inappropriate but conducive to corrupt conduct. 

MAG does not object to a guidance document being prepared. 

R5 In relation to site selection guidance, MAG opposes any requirement, or implied requirement, 

that councils be involved in pre-purchase decisions.  The planning controls already provide for 

permissibility (or otherwise) of sites and the existing guidelines provide clear guidance on site 

selection and site suitability considerations. Professional child care operators seek advice and 

guidance on site selection as should be expected in a commercial decision and for any proposal that 

will involve a Development Application process. There is no need to further codify this arrangement.   

5.6 CCPG amendment – proposed measures concerning amenity impacts in low density 

 residential areas. 

These suggested measures seem to propose the following: 

 removing the provision that child care centres are a mandatory permitted use in R2 Low density 

residential areas. 

 proposed minimum separation distances between centres. 

 regulating the location of outdoor play areas, including first floor areas because of alleged amenity 

impacts. 

In relation to the first matter MAG strongly opposes any such change. It would be greatly regressive 

and would seriously restrict the supply of child care centre in areas of need. It would also cause a shift 

to the creation of more new centres within commercial complexes which are arguably not as 

favourable for the amenity of children. 
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In relation to creating minimum distances between centres this is strongly opposed for the reason 

articulated in Specific Concern 5.1 above. 

In relation to the fallacy that children’s play areas the first floor of centres located in residential areas 

have greater amenity impacts than those on the ground floor, you are referred to the attached report 

by The Acoustic Group (Attachment A) which argues very persuasively that, in actuality, it is easier to 

manage and limit noise emission from a first floor play area than from a ground floor area.  Specifically, 

Steven Cooper advises as follows: 

From a noise perspective the provision of outdoor play on the first floor of a childcare centre can actually 
improve the design of the building and reduce the bulk and scale of outdoor play areas in that the first-
floor play area and can have screens or similar fitting in with the building form for the first floor area 
and provide a greater degree of acoustic shielding to adjoining properties with a first floor level than 
when compared to an outdoor ground floor play area. 

The provision of opaque glazing or similar to a height of 1.5 m provides visual privacy from the children 
into an adjoining residential properties and also provides visual privacy of the children from the 
adjoining properties, which cannot necessarily occur with respect to the ground level outdoor play 
space. 

From recent assessments of proposed childcare centres we have been able to identify that we can 
achieve a significantly better acoustic environment by the use of first floor outdoor play spaces when 
compared to having all children utilising a ground level outdoor play area. 
 
Utilising a ground level outdoor play space may require acoustic screens up to 3 m in height and for 
some centres intermediate screens within the outdoor play area (so as to address noise emission from 
children in the centre of the play area that would be removed from the perimeter screens). 

Therefore, in a practical sense the suggestion that first-floor outdoor play areas can lead to greater 
noise impacts than that of the ground level outdoor play spaces may be correct through poor design, 
but when the design is considered in terms of an acoustic amenity for the neighbours, then the 
application of first-floor play spaces provides a better acoustic solution. 

On the projects we have worked on the first-floor play area is used by the older children in a childcare 
centre which addresses the matter of emergency excavation by leaving the small children and babies 
to the ground floor level.” 

 

R6 In summary MAG: 

 Strongly opposes removing the provision that makes child care centres permissible in low 
density R2 zones; 

 Strongly opposes any arbitrary geographic limitation of separation distance between child care 
centres; 

 Strongly opposes any proposal to limit the design of child care centres as would prohibit (or 
unreasonably limit) the location of first floor children’s play areas (or activities) in stand-alone 
2 storey buildings. 

 
5.7 CCPG amendment – clarifying definition of railway stations for the purposes of 
 applying relevant car parking rates.    

MAG supports this change however it believes that the benefits of locating a child care centres close 

to a railway station are rarely recognised in the DCP parking provisions of councils and that the CCPG 

and /or the SEPP should provide a benefit in terms of lower minimum car parking requirements for 

centres located close to railway stations. 
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R7 In summary MAG: 

 Supports clarifying the definition of railway station; 

 Request the CCPG make provision for lower minimum car parking rates for CCC site near 

railway stations irrespective of Council DCP provision. 

 

5.8 CCPG amendment – solar access - minimum standards.   
 

The current wording and intent is very unclear and unlike any existing controls for solar access. The 
proposed new wording appears to require an area defined as “number of kids x 2.1sqm” and that area 
is then required to be provided for not less than 2 hours between 8am and 4pm in winter.  
 
It is unclear why it says “winter” followed by “March 21 to September 21. A minimum needs to specify 
the exact day of the year otherwise is will create confusion. The DPIE needs to clarify its intent - Is the 
intent is to provide solar figures for the winter solstice or the equinoxes?   
It is also not clear whether this minimum requirement is advisable during summer months when more 

rather than less shade is advisable. The clarification on wording and application should be aligned with 

shading provisions (currently contained under 4.11 of the CCPG).  

R8 MAG requests that this control be reconsidered to ensure it is clearer and does not inhibit the 

optimal design and management of sun access in child care centres.  As currently framed the 

provision would result in a greater proportion of shade in mid-winter than in mid-summer, which 

arguably is the inverse of the desired outcome. It is suggested that the provision of shade for child 

care should be in the form of design guidance rather than an attempt to address the situation 

through numeric codification. 

6 Other concerns and proposal concerning the SEPP and CCPG 

Given several years of operation of the SEPP and CCPG, MAG suggests there are a numbers of other 

provisions that should be improved in the interests of reducing red tape, expanding uniformity and 

reducing subjectivity and inconsistencies. These are detailed below: 

6.1 Scope of the CCPG to be broadened. 

Page 3 of the CCPG states: 

The provisions of the Child Care Planning Guideline will generally take precedence 

over a DCP, other than building height, side and rear setbacks and car parking rates. 

Where there are no DCP provisions consider the development application against the 

matters in the Guideline. 

It is submitted that the hierarchy of controls remain ambiguous with such an equivocal statement. 

MAG’s experience is that councils and their various officers are progressively expanding their roles in 

the assessment for child care centres, often transgressing into areas of State and national child care 

policy. 

Accordingly, MAG requests that the above statement in the CCPG be amended to read: 

R9 The provisions of the Child Care Planning Guideline will take precedence over all DCP provisions 

except in relation to: 

 side and rear setbacks 

 LEP provisions concerning height and FSR. 
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6.2  Car parking for child care to be made uniform. 

MAG’s experience is that councils apply their DCP car parking rates as a non-negotiable requirements 

and fail to take into account often compelling evidence form traffic consultants a stop more realistic 

needs and demands for particular coalitions den circumstances. 

That is, there is no merit assessment in relation to car parking. Sometimes such strict adherence to 

car parking requirements unnecessarily restricts the size of a centre or constrains better design 

outcomes.  MAG has not experienced flexibility for even 1-2 car spaces in over 15 development 

assessments since the CCPG was introduced. 

Paragraph C31 (page 19 of the CCPG provides the following car parking requirements: 

“Where a Development Control Plan does not specify car parking rates, off street car parking should 
be provided at the following rates:         
 
Within 400 metres of a metropolitan railway station:     
1 space per 10 children; 
1 space per 2 staff. Staff parking may be stacked or tandem parking with no more than 2 spaces in 
each tandem space          
     

In other areas: 1 space per 4 children. 

A reduction in car parking rates may be considered where: 

o the proposal is an adaptive re-use of a heritage item 
o the site is in a B8 Metropolitan Zone or other high density business or residential zone 
o the site is in close proximity to high frequency and well connected public transport 
o the site is co-located or in proximity to other uses where parking is appropriately provided (egg  

business centres, schools, public open space, car parks) 
o there is sufficient on street parking available at appropriate times within proximity of the site. 

 

These requirements are based on RMS research, which also shows that for larger centres the parking 
demand drops below the above requirement.  

 

R10 Accordingly, MAG requests that: 

 Clause 25 of the SEPP be amended by adding a part 2 (e) which reads: 
“(e) car parking provisions consistent with those described in Clause C31 of the Child care 

Planning guidelines.”  

 This would mean that if car parking complies with the CCPG the DA could not be refused. 

 Clause 26 of the SEPP be amendment to be consistent with the above 

 

6.3 Child care on first floor of stand alone 2 storey buildings.  

 
As previously alluded to above Councils are becoming increasingly activist in regulating the design of 

child care centres, often outside their expertise. Some (such as Parramatta) have provisions in their 

DCPs to discourage children’s play areas (and other activity spaces) on the first floor of two storey 

stand alone buildings in residential areas. 

 

For the reasons explained by The Acoustic Group (Attachment A) and quoted at 5.6 above under 

Specific Concerns, MAG strongly believes that this should be prevented and that councils should not 

be able to be able to restrict outdoor play areas at the first floor. 
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R11 Accordingly, MAG requests that Clause 26 (1) of the SEPP be amended by the addition of a sub-

clause reads: 

26(1) (e)  Anything that would prevent (or restrict) the location of children’s  

 indoor and outdoor areas within a centre that is not a specific   

 requirement contained in the Child Care Planning guideline. 

7 Conclusion 

MAG has several concerns with the proposals outlined in the Statement of intended Effects: 

 the potential erosion of the current uniform policy lead by the SEPP and the Child Care Planning 

Guidelines if all these changes are adopted. 

 the introduction of more red tape and regulation that achieves no public benefits. 

 the further intrusion of local government into an area that is the prime responsibility of the NSW 

DET’S Early Childhood Branch which is administering a uniform National Law. 

Some of the changes proposed are not objected to, others need refinement and clarification and some 

are strongly objected to. 

Also, there are several changes to the SEPP and CCPG that should be also made (as described above) 

to increase certainty. 

 

 

F E Sartor 
SPP Services Pty Ltd 
17.12.2020 
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21 December 2020 
 
 
Mr Jim Betts 
Secretary 
NSW Department of Planning, Industry and Environment 
4 Parramatta Square 
12 Darcy Street 
PARRAMATTA  NSW  2150 
 
 
Dear Mr Betts, 
 

Re: Response to the Review of the Education SEPP 2017 
 
Firstly, we apologise for not submitting this response by the due date on 17 December 2020. 
And we thank the NSW Department of Planning, Industry and Environment for accepting this 
submission. 
 
The Australian Childcare Alliance (ACA) NSW is the peak association representing the 
privately-owned early childhood education and care (ECEC) sector serving 1,600 services 
primarily across New South Wales. Our members employ over 25,000 staff and support over 
125,000 families. 
 
Since the draft exposure of then proposed State Environmental Planning Policy (Educational 
Establishments and Child Care Facilities) 2017 (SEPP), ACA NSW has been concerned 
especially with: 
 
• the removal of local councils’ powers to impose proximity/separation requirements between 

proposed and existing early childhood education and care services; 
• their inability to regulate over the impacts of larger services (for example over 100 children); 

and 
• their inability to regulate how services will conduct actual emergency evacuations as well as 

quarterly rehearsals, especially for larger services. 
 
In response to your Department’s Explanation of Intended Effect (EIE) document, we offer the 
following for your kind consideration.  
 
1. Allow Proximity/Separation Requirements (Ref: Page 7 of EIE document) 
 
We are grateful that the Department is seeking to introduce of minimum separation between the 
proposed and existing early childhood education and care services. 
 
However, ACA NSW believes this proposed requirement of 200 metres only in Low Density 
Residential zone (R2) would be inadequate. 
 
Instead, the proposed requirement should be a minimum of 500 metres to even 1 kilometre 
regardless of Residential and Mixed-Use zones. By doing so, this should allow local councils to 
adequately manage the consequences on additional traffic and minimise the impact on the 
neighbouring communities, especially during drop-off and pick-up peak periods. 
 
2. Regulating the impact from larger services (Note: Not in EIE document) 
 
Although the maximum capacity of any early childhood education and care service is approved 
solely by the NSW Department of Education subject to the Children (Education and Care 
Services) National Law (NSW) 2010 and the Education and Care Services National Regulations 
(NSW), the reality is 1 January 2012, there is no maximum limit. 
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That said, the NSW limit prior to 2012 was 75. Currently, the largest capacity approved for any 
long daycare service is in NSW for 300 children. 
 
As can be expected, larger services tend to have a direct impact on their neighbours and 
surrounds. 
 
ACA NSW strongly asks the NSW Government to develop with local councils a new process to 
mitigate the impacts from larger services (eg over 100 children). Such impacts for local councils 
to consider include: 
 
• traffic; 
• local amenity to the surrounding neighbours; 
• speed and effectiveness for emergency and evacuation; 
• suitability of off-site locations for the gathering of larger numbers of children resulting from 

evacuations; and 
• accommodation of mandatory emergency and evacuation practices every 3 months 

(Regulation 97 of the Education and Care Services National Regulations (NSW)). 
 
These issues are also made more complex yet still important when considering early childhood 
education and care services, in particular children’s safety, health and well-being, in multi-storey 
buildings and industrial zones. 
 
3. Future planned amendments to the National Construction Code (Note: not in EIE 
document) 
 
The Australian Building Codes Board (ABCB) had recently sought input on: 
 
• a new definition(s) on building complexity 

(https://consultation.abcb.gov.au/engagement/definition-for-building-complexity/) and/or 
specific Performance Solution(s); and 

• the need for a transparent and robust process for the approval of Performance Solutions for 
constructed building work (https://consultation.abcb.gov.au/engagement/building-design-
acceptance/?utm_source=NCC+subscription+list+%5BAll%5D&utm_campaign=af4813b54f
-
EMAIL_CAMPAIGN_2020_11_12_03_23_COPY_02&utm_medium=email&utm_term=0_5e
6389f8aa-af4813b54f-52652839).  

 
ACA NSW’s concerns relate to what harmonisations will be made in anticipation of future 
amendments to the National Construction Code for early childhood education and care services 
in multi-storey buildings, especially as children (aged 0-5 years old) and their educators/carers 
traverse what are most likely common evacuation routes with the building’s other tenants during 
any emergency and evacuation. 
 
4. Request harmonisation of emergency-related requirements across multiple regulatory 
authorities (Note: not in EYE document) 
 
Early childhood education and care services are too often at a disadvantage whenever no 
regulatory authority appears to definitively interprets and regulates the appropriate set of 
emergency-related requirements: 
 
• the NSW Department of Planning through the SEPP; 
• the ABCB via its National Construction Code; or 
• the NSW Department of Education via its Regulation 97 of the Education and Care Services 

National Regulations (NSW) (see 
https://www.legislation.nsw.gov.au/view/html/inforce/current/sl-2011-0653#sec.97).  

 
Despite what are published as statutory instruments that can also overlap, regulatory authorities 
and/or their officers have been known to interpret them differently causing either deficiencies or 
incur higher capital and/or operational costs in order to impose best practice. 

https://www.legislation.nsw.gov.au/view/html/inforce/current/sl-2011-0653#sec.97
https://consultation.abcb.gov.au/engagement/definition-for-building-complexity/
https://consultation.abcb.gov.au/engagement/building-design-acceptance/?utm_source=NCC+subscription+list+%5BAll%5D&utm_campaign=af4813b54f-EMAIL_CAMPAIGN_2020_11_12_03_23_COPY_02&utm_medium=email&utm_term=0_5e6389f8aa-af4813b54f-52652839
https://consultation.abcb.gov.au/engagement/building-design-acceptance/?utm_source=NCC+subscription+list+%5BAll%5D&utm_campaign=af4813b54f-EMAIL_CAMPAIGN_2020_11_12_03_23_COPY_02&utm_medium=email&utm_term=0_5e6389f8aa-af4813b54f-52652839
https://consultation.abcb.gov.au/engagement/building-design-acceptance/?utm_source=NCC+subscription+list+%5BAll%5D&utm_campaign=af4813b54f-EMAIL_CAMPAIGN_2020_11_12_03_23_COPY_02&utm_medium=email&utm_term=0_5e6389f8aa-af4813b54f-52652839
https://consultation.abcb.gov.au/engagement/building-design-acceptance/?utm_source=NCC+subscription+list+%5BAll%5D&utm_campaign=af4813b54f-EMAIL_CAMPAIGN_2020_11_12_03_23_COPY_02&utm_medium=email&utm_term=0_5e6389f8aa-af4813b54f-52652839
https://consultation.abcb.gov.au/engagement/building-design-acceptance/?utm_source=NCC+subscription+list+%5BAll%5D&utm_campaign=af4813b54f-EMAIL_CAMPAIGN_2020_11_12_03_23_COPY_02&utm_medium=email&utm_term=0_5e6389f8aa-af4813b54f-52652839
https://www.legislation.nsw.gov.au/view/html/inforce/current/sl-2011-0653#sec.97
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ACA NSW requests that as part of the Review of the SEPP, Planning NSW should harmonise 
regulatory making with the ABCB as well as the NSW Department of Education. 
 
5. Proposed amendments to solar access minimum standards (Note: Page 18 of EIE 
document) 
 
The proposed minimum standards of: 
 
• 2 hours of solar access between 8 am and 4 pm in winter (21 March to 21 September); and 
• 2.1 m2 of outdoor space per child; 
 
may cause confusion about the interpretation and implementation of solar access standards for 
services simulating outdoor spaces within multi-storey buildings.  
 
Notwithstanding, it is also unclear as to whether local councils could still override the SEPP in 
favour of their tree preservation regulatory controls. 
 
6. Request harmonisation with the impending proposed amendments following the 
Education Council’s Review of the National Quality Framework (Note: not in EYE 
document) 
 
As there is some overlap between the SEPP and the Education and Care Services National 
Regulations (NSW) (see https://www.legislation.nsw.gov.au/view/html/inforce/current/sl-2011-
0653), it is also worth pointing out that Australia’s early childhood education and care sector is 
anticipating the release of the proposed amendments to the National Quality Framework in early 
2021 (see https://www.nqfreview.com.au/). 
 
ACA NSW requests that Planning NSW harmonise its efforts with the NSW Department of 
Education so as to achieve consistency, clarity and adequate specificity of government 
requirements. 
 
We most sincerely thank you for the opportunity to make this submission and your kind 
consideration. We continue to be available to your Department should you require any further 
information, clarification and assistance. 
 
Yours sincerely, 
 
 
 
Chiang Lim 
CEO 
 
cc The Hon Rob Stokes MP, NSW Minister for Planning 
 
 The Hon Kevin Anderson MP, NSW Minister for Better Regulation and Innovation 

 
 All NSW-based local councils, their Mayors and Councillors 
 

Ms Jennifer Richardson, Director, Infrastructure Policy and Assessment Practice,  
Planning and Assessment, NSW Department of Planning, Industry and Environment 
 
Mr Peter Achterstraat AM, NSW Productivity Commissioner 

 
Mr Chris Lamont, NSW Small Business Commissioner 

 

https://www.legislation.nsw.gov.au/view/html/inforce/current/sl-2011-0653
https://www.legislation.nsw.gov.au/view/html/inforce/current/sl-2011-0653
https://www.nqfreview.com.au/


From: noreply@feedback.planningportal.nsw.gov.au on behalf of Planning Portal - Department of Planning and Environment
To: DPE PS Education SEPP Mailbox
Cc: DPE PS ePlanning Exhibitions Mailbox
Subject: Webform submission from: Review of the Education SEPP 2017
Date: Friday, 20 November 2020 12:05:43 PM

Submitted on Fri, 20/11/2020 - 12:04

Submitted by: Anonymous

Submitted values are:

Submission Type
I am submitting on behalf of my organisation

Name
First name
Peter

Last name
Robinson

I would like my submission to remain confidential
No

Info
Email
peter.robinson@northernbeaches.nsw.gov.au

Suburb/Town & Postcode
Dee Why

Submission
Serious concern is raised regarding the application of CDC for school building up to 22 metres high in, or adjoining R2 low density residential areas
where the height limit is much lower, i.e. 8.5 metres.

The CDC does not require the public to be informed prior to approval, when such development can have a significant impact on surrounding
development. 2 such cases existing in Dee Why and Brookvale that DPIE which have been brought to the attention of DPIE. CDC development for
minor residential works must inform neighbouring properties. This SEPP permits buildings with a built form which is out of character with surrounding
development without any form of consultation. Such development should not be available through a CDC

The setback requirements are inadequate for such heights from a visual impact concerns. Residential in their private open space are towered over by
buildings almost 3 time taller than the max height there homes can be from a mini setback of 10 metres which is inadequate

I agree to the above statement
Yes
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From: noreply@feedback.planningportal.nsw.gov.au on behalf of Planning Portal - Department of Planning and Environment
To: DPE PS Education SEPP Mailbox
Cc: DPE PS ePlanning Exhibitions Mailbox
Subject: Webform submission from: Review of the Education SEPP 2017
Date: Monday, 30 November 2020 3:43:34 PM

Submitted on Mon, 30/11/2020 - 15:40

Submitted by: Anonymous

Submitted values are:

Submission Type
I am submitting on behalf of my organisation

Name
First name
Tom

Last name
Mojsiejuk

I would like my submission to remain confidential
No

Info
Email
tmojsiejuk@hornsby.nsw.gov.au

Suburb/Town & Postcode
Hornsby 

Submission
Suggestions for Child Care Centre Guideline amendments:

• There should be FSR controls consistent with the complying development SEPPin R2 zones. There are many instances where the scale is not
compatible with the low residential zone and many objections from the community.

• That there should be cap limit on children numbers based on site area, similar to complying development scale controls,

• There should be acoustic fence height controls to prevent 3m high fences. These are unsighly and can ruin the low density residential zone by
providing blank and high fencing which are unsightly.

• That the 200m radius should include approved development,

I agree to the above statement
Yes
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Randwick City Council 
30 Frances Street 
Randwick NSW 2031 

Phone 1300 722 542 
ABN: 77 362 844 121 

council@randwick.nsw.gov.au 
www.randwick.nsw.gov.au 
 

Follow us here 
 

       

Department of Planning, Industry and Environment 
Locked Bag 5022 
Paramatta NSW 2124  

23 December 2020 

Ref No: D04090916 

Dear Sir/Madam, 

 

Draft Amendments State Environmental Planning Policy Education and Childcare Services  

 
Thank you for the opportunity to comment on the proposed amendments to the State 
Environmental Planning Policy (Education and Childcare Services) (draft Education SEPP) and 
accompanying documentation. The SEPP, to date, has been an important initiative in streamlining 
the assessment and development of childcare and education facilities to address existing shortfalls 
associated with population growth, demographic changes and finite land opportunities across 
metropolitan Sydney.  
 
As a general comment, Council acknowledges that education and childcare offer substantial socio- 
economic benefits to local communities from enhancing the health and well-being of children, to 
delivering employment opportunities and economic growth. It is contended, however, that any 
intervention in the planning system to facilitate these types of developments must be contingent 
on achieving sound land use planning, urban design and amenity outcomes.  
 
The proposed amendments generally entail housekeeping matters that are aimed at providing 
greater clarity about the application of the SEPP, further streamlining the assessment process to 
make it easier to deliver new and upgraded childcare and education facilities, as well as minimising 
adverse amenity outcomes for adjoining residential areas. Randwick City is generally supportive of 
the proposed changes, with key issues of concern raised as follows:  
 
Restricting Proximity of Childcare Centre in Low Density Residential Zones  
The draft Education SEPP proposes a new minimum 200m separation distance provision between 
new and existing childcare centres. These anti clustering provisions are intended to assist in 
determining the appropriate location for a childcare centre in a low-density residential environment, 
and minimising adverse amenity impacts from closely located facilities. 
 
The introduction of mandatory separation distances for childcare centre proposals is strongly 
supported, recognising the cumulative impacts of closely located facilities in residential areas, 
including potential for increased traffic generation, noise, and public (especially children’s) safety 
associated with pick up and drop off. Non-discretionary separation distances would provide a 
balanced approach to minimising adverse impacts of childcare centres upon residential areas, while 
encouraging these types of developments in appropriate locations to support specific needs of 
families.   
 

http://www.randwick.nsw.gov.au/


 
 
 
  



While the introduction separation distances are a step in the right direction, further clarity is sought 
on how this requirement would be practically applied. For instance, guidance is required on how 
separation distances would be measured (e.g. from a straight line from the allotment boundary or 
based on pedestrian sight lines?).  
 
Furthermore, it is requested that the separation distance requirement be extended to other 
residential zones such as R3 Medium Density Residential zoned areas which would experience 
similar amenity impacts as childcare centres located in low-density residential neighbourhoods. 
These issues are made even more pertinent given the intensity of uses within medium density zoned 
residential areas which often exacerbate traffic generation and parking impacts.  
 
Innovation Centres on Tertiary Campuses 
The draft Education SEPP proposes to permit innovation hub activities on existing tertiary 
institutions as development with consent.  These proposals are generally supported given that 
innovation hubs provide an important opportunity for collaboration, cross fertilisation of ideas and 
business development between the academic, private and public sectors which in turn provides 
economic benefits to the local community. It is imperative, however, that any such provisions are 
supplemented by appropriate planning guidelines to assist consent authorities in considering likely 
impacts of such developments.  
 
Council has long recognised the important role of innovation hubs in the growth and diversification 
of the local economy as well as job creation. The K2K Planning Strategy, for instance, seeks to 
capitalise upon the proximity to the University of NSW by providing planning incentives for the 
establishment of innovation hubs at key strategic sites nearby in the Kensington and Kingsford 
town centres. Permitting appropriately designed innovation hubs as development with consent is 
a sensible approach and would help to make better use of talent, facilities and technologies to 
create jobs and support local economies.  
 
Student Housing  
The draft SEPP proposes to permit student housing with development consent by any person who 
obtains landowner’s consent within the boundaries of an existing educational establishment. 
Moreover, it is proposed that any stand-alone student housing development within the boundary 
of a tertiary establishment would no longer be classified State Significant Development (SSD) 
irrespective of the CIV.  
 
While no objections are raised in principle to student housing permissibility on educational 
establishments, the following issues are raised for consideration in the finalisation of the SEPP 
provisions: 
 

• Clarification is sought regarding the difference between student housing (classified as 
‘ancillary development’) under the current SEPP and ‘stand-alone’ under the proposed 
provisions;  

• The SEPP needs to be absolutely clear that any student housing proposal within the 
boundaries of an educational establishment is to solely serve the purposes of that 
institution;  

• Supplementary guidelines are required to assist councils in assessing student housing 
applications, similar to what is contemplated in the SEPP 65 Apartment Design Guide. In 
particular, guidance is required on appropriate minimum room sizes, natural ventilation, and 
solar access given these developments provide principle living arrangements for students 
for a substantial part of the year; and  

• Further guidance is required on how smaller University owned sites would be addressed as 
part of these proposals as often these are located in residential areas that are vulnerable to 
impacts such as overshadowing and visual amenity.  



 
Two Storey Buildings on Education Sites 
The draft SEPP proposes to allow two storey facilities on schools and tertiary institution sites as 
development without consent. The SEPP currently restricts such developments to one storey.  
 
Concerns are raised about the proposed changes, as the provisions do not adequately recognise 
the context in which a school or tertiary institution may be located. Many of Randwick City’s 
educational establishments are located in residential areas and it is our experience that institutional 
buildings, regardless of their scale have the potential to create adverse amenity impacts on 
neighbouring properties such visual bulk, loss of solar access and acoustic privacy. To this end, it is 
requested that the existing provisions be retained and any proposals for buildings of two storeys or 
more be subject to a more rigorous assessment process so that any adverse amenity impacts upon 
neighbouring properties can be identified and appropriately managed. 
 
Thank you for the opportunity to provide feedback on the draft Education SEPP. If you would like to 
discuss any of the matters raised in this submission, please do not hesitate to contact Stella 
Agagiotis, Acting Manager Strategic Planning on telephone 9093 6954. 
 

Yours Sincerely,  

 

Kerry Kyriacou  
Director City Planning  
Kerry.Kyriacou@randwick.nsw.gov.au 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 



From: noreply@feedback.planningportal.nsw.gov.au on behalf of Planning Portal - Department of Planning and Environment
To: DPE PS Education SEPP Mailbox
Cc: DPE PS ePlanning Exhibitions Mailbox
Subject: Webform submission from: Review of the Education SEPP 2017
Date: Saturday, 5 December 2020 7:07:12 PM
Attachments: nsw-pie-review-of-the-education-sepp-2017-_0.pdf

Submitted on Sat, 05/12/2020 - 19:05

Submitted by: Anonymous

Submitted values are:

Submission Type
I am submitting on behalf of my organisation

Name
First name
Cornelis

Last name
Duba

I would like my submission to remain confidential
No

Info
Email
property.development@endeavourenergy.com.au

Suburb/Town & Postcode
Huntingwood 2148

Submission file
nsw-pie-review-of-the-education-sepp-2017-_0.pdf

Submission
Please refer to the attached "Submission file".

I agree to the above statement
Yes
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The Secretary    
NSW Department of Planning, Industry and Environment    
    
5 December 2020    
    
Attention: Director Infrastructure Policy and Assessment Practice 
     
Dear Sir or Madam    
    


I refer to the NSW Planning Portal where the Review of the Education SEPP 2017 is currently on exhibition ending 17 
December 2020. 
 
Endeavour Energy is aware that State Environmental Planning Policy (SEPP) Educational Establishments and Child Care 
Facilities 2017 aims to streamline the planning system for education and child care facilities and respond to the need 


for additional school capacity following significant population growth and subsequent increase in school enrolments. 
However, regarding the aim of providers being required to build high-quality facilities, the consideration of the existing 
and required electricity infrastructure does not appear to be a key consideration.   
 
Whilst development applications for education and child care facilities may be referred to Endeavour Energy in 


accordance with the provisions of State Environmental Planning Policy (Infrastructure) 2007 (Infrastructure SEPP) 
Clause 45 ‘Determination of development applications—other development’: 
 


• Clause 13 ‘Consultation with public authorities other than councils’ of the Education SEPP refers to rail 
corridors and classified roads but does not refer to development of electricity transmission or distribution 


network. 
 


• NSW Planning & Environment ‘Child Care Planning Guideline’ August 2017,  other than Part 36 ‘Noise and air 
pollution’  which refers to substations as a ‘noisy environment’, there is no specific requirement under the site 
selection and location criteria to consider proximity to electricity infrastructure. 


 
In the current calendar year to the end of November, of the of the 795 notifications received by Endeavour Energy, 41 
(or approximately 5.2%) of these where for or included a child care centre. In the submissions made to the development 
application notifications for these child care facilities Endeavour Energy includes the following advice. 
 


• Prudent Avoidance 
 


The electricity industry has adopted a policy of prudent avoidance by doing what can be done without undue 
inconvenience and at modest expense to avert the possible risk to health from exposure to emissions form 
electricity infrastructure such as electric and magnetic fields (EMF) and noise which generally increase the higher 
the voltage ie. Endeavour Energy’s network ranges from  low voltage (normally not exceeding 1,000 volts) to high 
voltage (normally exceeding 1,000 volts but not exceeding 132,000 volts / 132 kV). 
 
These emissions are usually not an issue but with Council’s permitting or encouraging development with higher 
density, reduced setbacks and increased building heights, but as the electricity network operates 24/7/365 (all 
day, every day of the year), the level of exposure can increase.  
 


 
 







 
Endeavour Energy believes that irrespective of the zoning or land use, applicants (and Council) should also adopt 
a policy of prudent avoidance by the siting of more sensitive uses eg. the office component of an industrial 
building, away from and less susceptible uses such as garages, non-habitable or rooms not regularly occupied eg. 
storage areas in a commercial building, towards any electricity infrastructure – including any possible future 
electricity infrastructure required to facilitate the proposed development. 
 
Where development is proposed near electricity infrastructure, Endeavour Energy is not responsible for any 
amelioration measures for such emissions that may impact on the nearby proposed development.  
 
Please find attached a copy of Energy Networks Association’s ‘Electric & Magnetic Fields – What We Know’ which 
can also be accessed via their website at https://www.energynetworks.com.au/electric-and-magnetic-fields  and 
provides the following advice: 


 
Electric fields are strongest closest to their source, and their strength diminishes rapidly as we move away 
from the source. 
 
The level of a magnetic field depends on the amount of the current (measured in amps), and decreases rapidly 
once we move away from the source. 


 
Typical magnetic field measurements associated with Endeavour Energy’s activities and assets given the required 
easement widths, safety clearances etc. and having a maximum voltage of  132,000 volt / 132 kV, will with the 
observance of these separation distances not exceed the recommended magnetic field public exposure limits. 


 
Endeavour Energy’s Network Environment Assessment Section has provided the following advice: 


 
As far as Network Environment Assessment Section is aware there are no restrictions in legislation that stop 
schools, pre-schools, day care centres being placed next to electricity infrastructure.  
 
In regard to the NSW Planning & Environment ‘Child Care Planning Guideline’ August 2017,  other than Part 
36 ‘Noise and air pollution’  which refers to substations as a ‘noisy environment’, there is no specific 
requirement under the site selection and location criteria to consider proximity to electricity infrastructure 
although arguably a child care centre and electricity infrastructure are not a compatible use.  
 
Prudent avoidance measures must however be implemented.  Prudent avoidance was a policy recommended 
by former Chief Justice of the High Court of Australia, Sir Harry Gibbs, as a result of an inquiry he conducted 
into community needs and high voltage transmission lines including issues in relation to EMF back in 1991. The 
findings in the Gibbs report are consistent with subsequent inquiries and are still relevant today. 
 
Prudent avoidance is defined as doing what can be done without undue inconvenience and at modest expense 
to avert the possible risk to health from exposure to new high voltage transmission facilities. In practical terms, 
this means designing new transmission and distribution facilities having regard to their capacity to produce 
EMFs, and siting them having regard to the proximity of houses, schools and the like.  
 
Although the Gibbs report was particularly aimed at electricity distributers to consider when placing their 
infrastructure, and bearing in mind that there are schools, pre-schools, day care centres adjacent to our 
infrastructure in various locations right across our franchise area, it is nonetheless Endeavour Energy’s 
recommendation it that such ‘sensitive uses’ not be built adjacent to major electricity infrastructure.  
 
Should such a development proceed, the design of the schools, pre-schools, day care centres should also 
consider prudent avoidance measures such as any rooms which the children will occupy (class rooms, play 
areas, sleeping rooms, eating areas) be arranged such that they are on the side of the site/building which is 
furthest away from the electricity infrastructure. 


 
There is scientific consensus that health effects have not been established but that the possibility cannot be 
ruled out. Accordingly, if there are any concerns regarding the location of the schools, pre-schools, day care 
centres in proximity to the electricity infrastructure, in order to make an informed conclusion, the applicant 
may need to commission an independent review to provide an overall assessment including electric and 
magnetic field measurement and advice. Applying a precautionary approach early on in the design process 
will hopefully result in the adoption of prudent avoidance principles benefitting the eventual development of 
the site.  


 



https://www.energynetworks.com.au/electric-and-magnetic-fields





 
 
The difficulty for Endeavour Energy is that the NSW Planning & Environment ‘Child Care Planning Guideline’ August 2017 
does not refer to proximity to electricity infrastructure as a matter for consideration. By the time Endeavour Energy is 
notified of the application, notwithstanding the recommendations and comments provided by Endeavour Energy,  
applicants are unwilling to make significant amendments to their plans which can in many instances significantly improve 
the ‘prudent avoidance’ outcomes 
 
As electricity supply authorities are not a concurring authority for integrated development and as such there is legally no 
ability to refuse consent.  Whilst an objection can be made in Endeavour Energy’s submission for the development 
application to Council, it is Council who are the approval body and they only need to take into consideration the objection 
/ response. 
 
To demonstrate the situation the following are examples of two recent development applications notified to Endeavour 
Energy for new child care centres under the provisions of Clause 45 of the Infrastructure SEPP.  


 


• Municipality of Kiama Development Application 10.2020.200.1 at 7 – 9 South Kiama Drive, Kiama Heights (Lot 1 
DP 588521, Lot 20 DP 735134). 


 
There is an easement benefitting Endeavour Energy for 33,000 volt / 33 kilovolt (kV) high voltage overhead power 
lines (indicated by the red dashed lines to the Kiama Bypass side) with low voltage underground cables and 
overhead power lines to the road verge / roadway. 
 
The proposed car parking area within the easement and the orientation of the entry, corridors, meeting rooms, 
storerooms, offices, kitchen and bathrooms towards the easement for 33 kV high voltage overhead power lines 
increasing the separation to the childcare centre building and the areas mostly occupied by the children is in keeping 
with a policy of prudent avoidance.   


 


 
 
 
 
 
 
 







 
 


• Wollondilly Shire Council Development Application DA/2019/474/1 at 2 & 6 Chalker Street THIRLMERE (Lots: 1 
& 2 DP: 1230557). 


 
There is an easement and restrictions for fire taking and swimming pools benefitting Endeavour Energy with low 
voltage and 11,000 volt / 11 kV high voltage underground cables to the road verge / roadway. 
 
Whilst the building is designed to meet the required fire rating for the padmount substation, the playroom and 
outdoor play area are still near the padmount substation and is not in keeping with a policy of prudent avoidance. 
Similar to the previous example at Kiama Heights, had the padmount substation been incorporated into the 
carpark it possibly would have avoided the need for fire rated construction and also provided a better outcome in 
regard to prudent avoidance.  
 


 
 
 


As mentioned above, Endeavour Energy follow a ‘prudent avoidance’ approach in the design and siting of electricity 
network assets. Similarly it believes applicants for the development of education and child care facilities should where 
it is practical to do so, locate facilities away from electricity infrastructure. The ‘targeting’ of sites subject to electricity 
easements for education and child care facilities due to cost savings should be avoided ie. whilst a building or major 
structure is not permitted, minor structures (including playground equipment subject to certain conditions) are. 
 
Endeavour Energy is committed to ensuring that its activities and assets conform to all relevant International and 
Australian Standards, Energy Networks Association (ENA) Standards and NSW legislation. Whilst the earthing of the 
electricity infrastructure is accordingly been designed within the site easement / boundaries, adjoining properties still 
need to ensure that any building or structure is adequately earthed in accordance with Australian/New Zealand 
Standard AS/NZS 3000:2018 ‘Electrical installations’ as updated from time to time. 
 
 
 
 
 







 
 
Inadequate connection to the earth to allow a leaking / fault current to flow into the grounding system and be properly 
dissipated places persons, equipment connected to the network and the electricity network itself at risk from electric 
shock, fire and physical injury. Even with proper earthing in place, there is still a risk, which whilst the likelihood of 
occurring may be rare, the consequence could be fatal.   
 
Proximity to electricity infrastructure and the risks associated therewith should form part of the matters for 
consideration either as an additional matter for consideration by consent authorities in the Education SEPP or at least 
be included the accompanying guidelines so it is adequately addressed in the site selection and location and the 
adoption of prudent avoidance principles etc. be demonstrated / addressed in the detail in the development 
application. Endeavour Energy believes in so doing the quality of the education and child care facilities can be further 
improved without significantly adversely impacting on the delivery aims / time frames.  
 
Should you wish to discuss this matter, or have any questions, please do not hesitate to contact me.  Due to the high 
number of development application / planning proposal notifications submitted to Endeavour Energy, to ensure a 
response contact by email to property.development@endeavourenergy.com.au  is preferred. 


 


With the easing of the COVID-19 health risk, whilst a significant number of Endeavour Energy staff are returning to the 
office, they are at times still working from home. Although working from home, access to emails and other internal 


stakeholders can still be somewhat limited and as a result it may take longer than usual to respond to enquiries. Thank 
you for your ongoing understanding during this time.   


 


Yours faithfully 
Cornelis Duba 


Development Application Specialist 


Network Environment & Assessment 


M:  0455 250 981 


E:  cornelis.duba@endeavourenergy.com.au 
51 Huntingwood Drive, Huntingwood NSW  2148  


www.endeavourenergy.com.au 
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Department of Planning, Industry and 
Environment 
 
Via online submission 

Your Reference  

Our Reference F2020/00024 

Contact Robert Cologna 

Telephone 9806 5144 

Email rcologna@cityofparramatta.nsw.gov.au 

24 December 2020 

Dear Sir/Madam  

RE: Exhibition of ISEPP and ESEPP amendments 

 

I am writing to forward submissions on the exhibition of State Environmental Planning Policies relating to 
health infrastructure and education.  

Thank you for the extension to make a submission on these matters by 24 December 2020. 

These comments are based on Council resolutions where available, and otherwise represent the views of 
Council officers. 

Should you have any questions, please contact Robert Cologna (A/ Group Manager City Planning) at the 
contact details at the top of this letter. 

 

Regards, 

 

 

David Birds 
A/ Executive Director City Planning & Design 
 
 













 

Council Reference:  31157E  (D20/549927) 
 

 
14 December 2020 

 

 
Dear Sir/Madam 
 

Submission – Review of Education SEPP 2017 
 

Council staff welcome the opportunity to provide comment on this important matter and 
supports the principle aim of the review of State Environmental Planning Policy – Educational 
Establishments and Child Care Facilities 2017 (Education SEPP).  

General Comments  

Considerable documentation was required to be reviewed in order for Council to provide a 
thorough and appropriate response to the Departments proposals. As you can appreciate, the 
submission process takes time to coordinate comments from multiple sections in Council. For 
this reason, it is prudent that future timeframes for comment deadlines are extended, not only 
in order to provide an appropriate submission but to allow the submission to go through the 
formal Council reporting processes so that it is the endorsed Council position.  

Given the short timeframe to comment, this submission does not necessarily reflect the 
views of the elected Council given that it was not able to be reported. 

At a broad level, Council staff note that the Review of the Education SEPP’s Explanation of 
Intended Effects (EIE) was disjointed and inconsistent to read. Unlike the SEPP 
Infrastructure’s (Amendment – Health Services Facilities) EIE, the consent mechanisms for the 
additional provisions were unclear, which made certain proposed amendments to provisions 
difficult to comprehend. 

Additionally, with the increasing range of exempt and complying development and 
development without consent opportunities, the broader community is slowly having fewer 
opportunities to have a say, particularly with regard to the legislative changes. The community 
does not often understand policy or strategic planning processes or buy in at this stage, but 
they do understand when something is built next to them or when there are a set of 
architectural drawings showing what is proposed.  

Generally, staff welcome a number of the proposed amendments to the Education SEPP that 
clarify existing provisions, improve interpretation of original intentions and reduces 
inconsistencies across the State Environmental Planning Policies (SEPPs).  Staff do, however, 
have a number of concerns in regard to certain proposed amendments that are expressed 
below.  

 



 

Proposed Changes to the Education SEPP 

Clarifying circumstances where schools can be expanded  

Whilst staff acknowledge the necessity for the expansion of facilities where they adjoin a zone 
that the land use is not permissible, the provision should only apply to prescribed State land or 
land prescribed for a public purpose. 

Enabling student housing on sites with an existing educational establishment 

We re-iterate comments from Shoalhaven’s submission to the proposed Housing Diversity 
SEPP, that the definition of student housing should relate to ‘educational establishments’.  

Whilst the Proposed Housing Diversity SEPP EIE refers to the intent of the land use being to 
provide for university students, this should be clarified in the definition (e.g. referring to tertiary 
education, for fee-paying students or the like). The requested clarification will ensure loopholes 
are not created that could allow student housing to be considered adjacent to primary or 
secondary schools or colleges for example.    

School development permitted without consent for two-storey buildings 

Staff generally support the proposed amendment to clause 36 to permit a (overall maximum) 
two storey facility to be permitted by or on behalf of a public authority without development 
consent within the boundaries of an existing school. Whilst staff support the provision for car 
parking within the clause to remain one storey, this must be restricted to those example uses 
and not expanded to accommodation (in the instance of private schools). 

A qualifying clause may be appropriate where locational design criteria is outlined where the 
proposed site adjoins single storey residential dwellings. Design criteria could be similar to 
those development standards and diagrams that appear in Code SEPP. This would prevent a 
two storey educational establishment being developed next to single storey dwellings, 
ensuring the retention of privacy and limiting the potential negative overshadowing of privately 
owned adjoining dwellings and poor design outcomes.  

Timeframes for short-term portable classrooms (e.g. demountables) as exempt development 

Staff welcome the proposed amendment to subclause 38(1)(I)(iii) to increase the timeframe for 
short-term portable classrooms from 24 months to 48 months; particularly for buildings and 
schools that have been affected by natural disasters such as flooding or those requiring 
maintenance. However, staff note that whilst this amendment is positive, it does highlight the 
need for continued investment in public schools where structures are dilapidated.  

External property boundaries 

Staff appreciate the confusion that surrounds the existing terminology around property 
boundaries and express a preference to amend all references from “property boundary” to “site 
boundary.” As “site boundary” encapsulates educational establishments that may be located 
over multiple lots.  

Tertiary institution development permitted without consent for two-storey buildings 

The changes proposed for schools to undertake development permitted without consent to a 
maximum of two storeys is generally supported by staff. Although, as discussed previously, 
staff request a qualifying clause that includes locational and design criteria to prevent poor 



 

design outcomes and detrimental impacts on adjoining existing residential areas, such as 
overshadowing and privacy impacts. 

Measuring noise impacts for complying development 

Staff support the proposed amendment to remove the words “at any lot boundary” and express 
a preference to replace these references with “site boundary” to reflect that the  measurements 
are taken at the edge of the site. Despite the general support, Council staff question how it will 
be monitored; given that works must not be louder than 5 dB(A) above the rating background 
level on a daily basis? Requirements for sound equipment should be explicit, not assumed.  

Allowing geotechnical investigations and other testing, surveying and sampling as exempt 
development  

The proposed amendment to Schedule 1 of the Education SEPP to allow the above mentioned 
investigations as exempt development is generally supported by staff; however, it is essential 
that the SEPP is explicit in outlining that where core sampling is undertaken and a relic is 
discovered, due diligence is required in accordance with Division 9 of the Heritage Act 1977, in 
addition to investigations not involving greater disturbance of the ground or vegetation and not 
resulting in an increase in stormwater drainage or run-off. This is particularly important in 
regional areas and areas where there is known high indigenous heritage values.  

Proposed changes to supporting education and childcare facilities documentation  

Child Care Planning Guideline – Site suitability guidance amenity impacts in low density 
residential areas  

Council staff generally support the proposed separation distance of 200m between Child Care 
centres to address cumulative amenity impacts. Child Care facilities generate parking issues 
and traffic congestion, particularly during drop-off and pick-up timings. The introduction of a 
proposed separation distance between facilities will assist in reducing these negative impacts.  

Child Care Planning Guideline – Consistent fence heights 

Staff support the proposed minor amendment which reduces inconsistency between the text 
and figure within the Guideline. 

An exemptions clause would be helpful to ensure that where a Child Care facility adjoins a 
property with a pool, the fence height should be compliant with the Swimming Pools 
Regulations 2018 and Australian Standard (of a 1.8m boundary fence). 
 
If you need further information about this matter, please contact Emma Kell, City Futures 
on (02) 4429 3213.  Please quote Council’s reference 31157E (D20/549927).  

Yours faithfully 
 

 
Jenna Tague 
Coordinator – Policy Planning Team 
 



 

 

 
         Contact: Elizabeth Workman on 9725 0292 

Our ref: A4238421  
  
14 December 2020 
 
Director Infrastructure Policy and Assessment Practice 
NSW Department of Planning, Industry and Environment 
Locked Bag 5022 
PARRAMATTA  NSW  2124 
 
 
Review of the Education SEPP 2017 
 
Dear Sir/Madam, 
 
Reference is made to the current public exhibition of proposed amendments to the State 
Environmental Planning Policy (Educational Establishments and Child Care Facilities) 2017 (the 
Educations SEPP). Council generally supports the proposed amendments as outlined in the 
Explanation of Intended Effects that are aimed at improving the operation, efficiency and usability of 
the SEPP and its supporting documents.   
 
The following outlines Council’s comments in relation to the proposed changes to the SEPP and 
supporting documents. In general, the majority of proposed amendments are supported as they 
clarify existing provisions and provide additional controls where needed however the following areas 
are highlighted as issues requiring further clarification and/or consideration from the Department: 
 
1. New provisions to prevent child care centres within close proximity of each other in low 

density residential (R2) zones – This proposed control is supported however the suggested 
minimum separation distance of 200 metres between centres requires clarification. Specifically, 
is this distance measured by road or direct aerial distance? How will the provisions relate to an 
existing centre say in an R3 Medium Density zone that may be within 200m of a proposed centre 
in an R2 Low Density zone?  

 
In either case, to avoid uncertainty, Council recommends that the distance be measured as a 
direct aerial distance to ensure provision of adequate separation between childcare centres and 
to avoid misinterpretation of the requirement. 

 
Council often receives submissions with respect to having ‘too many’ child care centres within 
close proximity of one another which disrupts traffic, parking and amenity within local 
neighborhoods. Up until now, Council has not been able to refer to any anti-clustering or site 
analysis controls which would restrict the location of centres and assist with managing and 
maintaining amenity within the R2 Low Density Residential zone.  
 
If sufficient guidance is provided in relation to this amendment and applying this control then this 
is likely to have a positive impact in terms of assessing applications.  

 
2. Extended timeframes for short-term portable classrooms as exempt development – the 

current timeframe of 2 years for portable classrooms is considered adequate. A 4-year timeframe 
for the erection of portable classrooms as exempt development is considered excessive and 
requires further explanation for the community and assessment of the longer-term impacts of this 
proposal. 

 



 

 

 
 

This includes the impacts of multiple portable classrooms on such issues as the availability for 
playground areas, provision of adequate landscaping and green areas, levels of amenity afforded 
to students and impacts on amenity of adjoining residential properties. 
 
To ensure certainty in minimizing impacts of this proposal, it is recommended that the same 
criteria be applied to portable classrooms as 2 storey school buildings, that provision of portable 
classrooms should not result in any change to DA conditions of approval relating to provision of 
car parking and limits on the number of students. 

  
3. Childcare Planning Guideline Site suitability guidance amenity impacts in low density 

residential areas – This proposed change is strongly supported. Regulation is required in order 
to manage and control the impacts of multi-storey child care centres and particularly centres 
containing above ground outdoor play areas within the R2 Low Density Residential zone.  
 
Complex and intensive acoustic mitigation and construction measures are required to minimise 
noise impacts which then result in bulk/scale and character issues and can also affect solar 
access and cross flow achieved within first floor indoor play rooms.  

 
Councils experience with above ground outdoor play areas has required thorough (and 
unguided) assessment and the establishment of very specific and stringent management and 
mitigation measures including fencing, additional roof features or awnings to the above ground 
outdoor play areas – which essentially become enclosed balconies.  
 
The amenity impacts to adjoining properties is exacerbated when located above ground and the 
design solutions required to remedy the loss of solar access and cross ventilation once the 
acoustic walls/balustrades and awnings are provided are extremely complex/unworkable and 
difficult to achieve in most circumstances.   

 
Thank you for considering Council’s comments on the proposed changes to the Education SEPP 
and supporting documents.  
 
The majority of proposed amendments are supported however, clarification is required in relation to 
several issues as outlined in this submission. If you have any questions or queries please contact 
Elizabeth Workman - Senior Strategic Land Use Planner on 9725 0292. 
 
Yours faithfully 
 

 
Andrew Mooney 
ACTING MANAGER STRATEGIC LAND USE PLANNING 







 
 

 
 
 

ATTACHMENT 1 
 
Amendment to the definition of ‘educational establishment’  
 
The EIE outlines that changes are proposed to the definition of ‘educational establishment’ in 
the Education SEPP to clarify the assessment pathway for existing schools proposing to: 
 

• establish a separate new school campus at a new location, or  
• establish a new recreational facility located some distance from the school buildings. 

 
The proposed change is to ensure new school facilities or campuses are assessed as a new 
development, as opposed to an alteration or addition to an existing development (i.e. the 
existing school), which the current definition of ‘educational establishment’ permits.  
 
Council supports amending the definition to ensure all new school facilities or campuses are 
assessed as new development on a site-by-site basis. This is to ensure adequate 
consideration is given to individual site constraints, land use permissibility, and the strategic 
merits of the proposal. This will help ensure any new development is compatible with 
surrounding land use and built form, which may be compromised if assessing new 
development as an alteration or addition to an existing school facility or campus located at 
some distance from the new development.  
 
Clarifying permissible uses on State land  
 
Council does not support the proposed changes to Clause 16 of the Education SEPP that 
relates to permitted additional uses on State land. It is Council’s understanding that the 
proposed changes would allow the local planning provisions that apply to land directly 
adjoining an existing educational establishment to apply to the land where the existing 
education establishment is situated if: 
 

• a Site Compatibility Certificate has been issued; and  
• the existing educational establishment is on State land.    

 
In the City of Ryde, educational establishments are primarily located within well-established 
residential neighbourhoods. Under the proposed amendments to the Education SEPP, 
additional residential development would be permitted within an existing educational 
establishment with no consideration to the cumulative impact this additional permitted use 
would have on gross residential floorspace and dwelling numbers within these 
neighbourhoods. Nor would there be appropriate consideration of the role these 
neighbourhoods play within the wider LGA as articulated in Local Strategic Planning 
Statements and Local Housing Strategies. This will undermine the evidence-based local 
housing policies and strategic planning frameworks that Councils have prepared with close 
reference to housing demand, critical infrastructure provision and capacity, and the principles 
and objectives of the relevant District Plan. 
 
Further, the application of adjoining ‘local provisions’ on an educational establishment needs 
to be clearly defined to help ensure suitable development outcomes. Whilst the EIE says the 
residential development component will still be subject to the provisions of the relevant LEP, 
it is not clear how this would specifically be applied. For example, if an educational 



 
 

 
 
 

establishment is adjoined in part by R4 High Density Residential, B4 Mixed Use, and R2 Low 
Density Residential, what suite of local planning provisions would apply to the land? The 
practicality of the proposed clause needs to be explained in the EIE. Adopting the adjoining 
zone allowing the “highest and best use” or adopting the nearest zone to the proposed 
development may not achieve appropriate outcomes due to site specific conditions. Again, a 
Planning Proposal process is considered a more appropriate mechanism should current 
school and education sites be identified for potential residential development.  
 
No evidence has been provided within the EIE as to the rationale for this amendment to the 
Education SEPP and the necessity for permitting education establishments to ‘mirror’ the 
land use and built form controls of the adjoining land other than that “this amendment will 
assist with the interpretation and usability of the Education SEPP”. It is not explained as to 
how this amendment would assist in the interpretation and usability of the SEPP.  
 
Undermining the intention of the Education SEPP and SP2 Zoning 
 
Council is of the opinion that the proposed change will undermine the intention of the 
Education SEPP which was introduced to ‘streamline’ the approval process to deliver early 
childhood education and care facilities, schools, TAFEs and Universities in appropriate 
locations across NSW. Allowing additional permitted uses (particularly residential uses), not 
only places additional demand on surrounding infrastructure, but also threatens the future of 
these sites by permitting uses contrary to the objectives of the SP2 Infrastructure zone 
(which sites with educational establishments are commonly zoned). The objectives of the 
SP2 zone are:   
 

• To provide for infrastructure and related uses. 
• To prevent development that is not compatible with or that may detract from the 

provision of infrastructure. 
• To ensure the orderly development of land so as to minimise any adverse effect of 

development on other land uses.  
 
The City of Ryde has a number of significant educational establishments, including the 
Meadowbank Education and Employment Precinct, which Council and the local community 
have planned for as education focused sites. It is not considered appropriate that these sites 
be allowed to be repurposed without the appropriate process for the community to consider 
and respond to proposed residential uses.  
 
In addition, there are a number of educational facilities where Council has entered into an 
agreement with the Department of Education for the shared use of their open space and 
recreation facilities (for example, Smalls Road Public School). Under the proposed reforms, 
this open space is under threat and may result in the loss of valuable open space utilised by 
both schools and the broader community. Further, the potential for residential development in 
the future may discourage the establishment of new agreements, not only displacing 
potential open space, but also further exacerbating the undersupply of available open space 
by increasing the demand.     
 
The EIE raises that NSW is facing unprecedented growth, which is placing pressure on our 
social infrastructure, including schools, child-care facilities and all levels of our education 
system. In response to the demand for these essential services and uses, the planning 



 
 

 
 
 

system should be designed to protect and ‘safeguard’ sites that permit educational 
establishments to ensure sufficient land is available for these uses in the future. The 
proposed planning reforms will undermine and dilute the objectives of the zone and reduce 
land that could be used for much needed open space, recreational and sport facilities, and 
community assets.   
 
Education communities are increasingly required to utilise Council owned and managed 
playing fields for school sport and sport education activities. This places additional demand 
on land that is already under significant pressure from the growing community, and as a 
result, generates higher maintenance costs to ensure the facilities are adequately maintained 
for public use. Insufficient open space on educational facilities is an existing issue which will 
be exacerbated by the proposed changes to the Education SEPP. A mechanism should be 
included within the Education SEPP to reflect the requirements of NSW Education Facilities 
Standards and Guidelines for the provision of sport and recreation facilities to mandate their 
delivery in the future. As school and education sites are upgraded, rather than allowing any 
land made available more efficient use of the site to be used for residential development, 
consideration should be given for that land to be used for more pressing needs such as open 
space, particularly in local areas where Local Housing Strategies and Local Strategic 
Planning Statements are in place to sufficiently address residential supply without the need 
for delivery of dwellings on currently zoned SP2 land. 
 
In addition, the comprehensiveness of the EIE would be improved with discussion of any 
minimum requirements the Department of Education has for open space within school sites, 
and the status of these requirements (i.e. are they a guideline only or are they mandated). A 
discussion on how these requirements would be impacted by the proposed reforms to the 
Education SEPP should also be included for completeness to understand the full impact of 
the proposed changes on the provision of open space on school sites.  
 
Undermining evidence-based local housing policies 
 
As discussed above, permitting residential uses on State owned sites that contain 
educational establishments will inevitability result in floorspace being used to deliver 
additional housing that is not strategically justifiable in the City of Ryde, and in excess of the 
prescribed dwelling targets. There is no discussion in relation to the current capacity of the 
planning controls in LEPs across Greater Sydney to justify the need to permit residential 
uses within education establishments.  
 
The City of Ryde is exceeding its dwelling targets, and additional development capacity 
under the planning controls is not required to meet the targets prescribed by the State 
Government under the Northern District Plan. The North District Plan set a target of 7,600 
dwellings in Ryde by 2021, and Council is on track to deliver 12,786 homes by 2021 
(according to development approvals). This was made apparent during the preparation of the 
City of Ryde Local Strategic Planning Statement (LSPS), which is the 20 land use planning 
vision that responds to the State’s regional planning framework and growth targets. Council 
has also prepared a draft Local Housing Strategy and will not require additional development 
capacity to keep pace with growth foreshadowed to 2036. 
 
Given all Councils across NSW have been required to prepare a Local Strategic Planning 
Statement (LSPS) and Local Housing Strategies, this ‘stocktake’ against State dwelling 



 
 

 
 
 

targets would be readily available to understand how Councils are currently performing and 
whether additional capacity under the planning framework is needed to meet housing targets. 
In addition, as discussed above, growth in housing needs to be adequately matched with the 
delivery of critical regional and local infrastructure to ensure the vision for Greater Sydney to 
be productive, sustainable and liveable is achieved. Council’s LSPS identified there is an 
existing deficit in infrastructure across the City of Ryde under the current planning framework 
(not accounting for any additional residential development that would likely result from the 
proposed planning reforms). Therefore, if the proposed reforms proceed in their current form, 
the infrastructure deficit will be further exacerbated.   
 
Site Compatibility Certificate 
 
The use of the Site Compatibility Certificate (SCC) process to allow adjoining local provisions 
to apply on the land accommodating an educational establishment is not considered the 
appropriate mechanism to assess the strategic merits of the proposal. Council’s strategic 
planning concerns with the SCC process are discussed below.     
 
Clarifying circumstances where schools can be expanded 
 
The proposed amendments to the Education SEPP seek to allow an existing educational 
establishment to expand on adjoining land where educational establishments would 
otherwise be prohibited by the zoning, provided that a Site Compatibility Certificate (SCC) is 
issued and it is on State land. 
 
Whilst Council is supportive of pursing necessary expansion of education facilities where 
required, the process to permit this (i.e. the SCC process) is not supported by Council.    
 
As raised in Council’s submission to the proposed Housing Diversity SEPP, SCCs present a 
myriad of planning issues as the SCC process sidesteps the Planning Proposal process and 
is less effective in ensuring relevant strategic, permissibility, and impact questions are 
answered in accordance with the strategic objectives and priorities established in the 
planning framework. A Planning Proposal involves a detailed assessment of site constraints, 
surrounding land use compatibility, and alignment with the local and state strategic planning 
framework (including the Ministerial Directions).  
 
The SCC process does not adequately address these considerations and therefore results in 
Development Applications being assessed on a site where the land use is not permitted. 
Surrounding land uses may be set on the assumption that currently zoned SP2 land will be 
retained and potentially expanded over time, for the current purposes. Using the SCC 
process in the manner proposed risks unsuitable development outcomes (often not in public 
interest) and poor design outcomes. This may also undermine community confidence in the 
strategic planning framework particularly should the SCC process result in the relevant 
consent authority having to negotiate development standards in order to determine DAs on a 
site where the use may not be permissible under the LEP. 
 
In addition, the SCC process does not include community consultation to provide key 
stakeholders and the community with the opportunity to consider the land use suitability and 
strategic merits of the proposed use prior to the DA stage. Whilst adjoining landowners will 



 
 

 
 
 

receive notice of a DA for a site where a SCC is issued, this does not address the land use 
considerations.  
 
It is recommended that the SCC process be aligned with the Planning Proposal process to 
ensure the suitability of the land use be adequately assessed, and consulted with the 
community, before a DA is lodged. This will also assist in streamlining the DA assessment 
process as adequate consideration of permissibility and compatibility has been carried out 
upfront, before the DA is lodged.  
 
Restricting child care centres within close proximity of each other in low density 
residential zones 
 
The amendments to the Education SEPP seek to introduce provisions to prevent child-care 
centres being located within close proximity of each other in the R2 Low Density Residential 
areas. The reforms propose a 200m distance between child care centres to provide an 
adequate separation between centres. This proposed amendment is in response to 
community concerns around the impact ‘clusters’ of child care centres have on local amenity, 
noise, and traffic.    
 
Council reiterates concern over the cumulative impact of the ‘clustering’ of child care centres 
on the operation of the local road network. A separation of 200m between child care centres 
within an R2 Low Density Residential zone is not considered to be sufficient in mitigating any 
traffic implications generated by trips arising from school pickup and drop-offs; nor would it 
address the issues associated with on-street staff parking that affect the surrounding 
residential amenity. A ‘blanket’ minimum distance is difficult to apply as child care centres 
(like schools) should be separated based on the size of the catchment area, and where they 
draw their students from, in order to minimise the risk of cumulative impacts on surrounding 
amenity. Ideally child care centres should be collocated with a school campus, or very close 
to a school campus, to encourage combined vehicle trips due to the complementary nature 
of the land uses. This would help mitigate traffic impacts if delivered with appropriately 
designed upgrades.   
 
It is Council’s view that the traffic challenges that have arisen under the SEPP and that these 
changes seek to address speak to the questionable suitability of permitting child care centres 
in all R2 Low Density Residential zones. The permissibility of child care centres in the R2 
zone should be removed from the Education SEPP and reinstated to local Councils to 
assess their suitability and compatibility with surrounding land uses and within the local road 
network. This would greatly assist in managing the ‘clustering’ of child care centres, will help 
manage localised traffic issues, and would respond to local planning considerations.  
 
Enabling student housing on sites within existing educational establishments 
 
Amendments to the Education SEPP are sought to permit ‘student housing’ on existing 
education establishments as defined by the proposed Housing Diversity SEPP (which was in 
exhibition from 29 July 2020 to 9 September 2020). Council provided a detailed submission 
to the proposed Housing Diversity SEPP. The Housing Diversity SEPP EIE detailed that a 
specific definition for ‘student housing’ is required to distinguish it from a ‘boarding house’ 
under the provisions of an LEP. The intention of this is to address the community’s issues 



 
 

 
 
 

relating to parking rates, local character compatibility, and the lack of affordability associated 
with boarding houses. 
 
Council is of the opinion that the introduction of a new definition for ‘student housing’ would 
only assist in mitigating the concerns raised relating to traffic, parking, amenity and local 
character from the application of the boarding house provisions from the State Environmental 
Planning Policy (Affordable Rental Housing) 2009 if the accompanying planning provisions 
are crafted in a way to deliver a more localised and suitable development outcome. 
Introducing a new land use definition to distinguish student housing from boarding housing 
will have limited impact if the same planning issues that arise from a boarding house result 
from development approved as student housing. The local community is not concerned with 
the technical land use definition, more so the impact the development has on local streets 
and neighbourhoods.   
 
Council in its submission to the Housing Diversity SEPP EIE did not support a number of the 
planning controls proposed to deliver the new definition of ‘student housing’. This included 
the proposed car parking rates, minimum size of communal areas (indoor and outdoor), and 
room size, as these were considered to generate the same (or worse) amenity and traffic 
impacts as a boarding house. 
 
Under the proposed controls for student housing, no minimum car parking spaces are 
required for student housing. Whilst the permissibility of student housing and the car parking 
controls most certainly should have an accessibility requirement to ensure they are located 
within close proximity to well serviced transport, the proposal to have no minimum car 
parking would likely cause traffic and parking issues on local streets and receive significant 
opposition from the community. This coupled with the existing traffic impacts generated by 
on-street school staff parking and school pickup and drop-off times, will place further 
pressure on the local street network.  
 
Council did not support the Housing Diversity SEPP’s proposal to allow student housing to 
rely on existing open space provided within the educational establishment. A minimum 
amount of open space should be provided onsite (irrespective to access to local open space) 
which is comparable to other housing types to ensure development promote and increase 
open space across the LGA.  
 
Whilst Council did not support a number of the planning controls proposed to deliver the new 
definition of ‘student housing’ under the Housing Diversity SEPP (refer to Council’s 
submission), any future student housing on an educational establishment (whether defined 
as student housing or boarding housing) should not result in the loss of any open space, 
sport, recreational, or community facility located within the education establishment. As 
discussed above in response to ‘Clarifying permissible uses on State land’, the open space 
and recreational facilities located on education establishments need to be protected to 
ensure its supply for the existing and growing community. Council’s LSPS identifies the 
opportunity to promote and increase open space across the LGA to support a growing, active 
and healthy community.  
 
The yield of student housing on educational establishments needs to be clarified. The 
Housing Diversity SEPP proposes that the FSR and HOB for development defined as 
‘student housing’ is to be in accordance with the applicable LEP. However, educational 



 
 

 
 
 

establishments are located commonly on SP2 Infrastructure zones which has unspecified 
built form controls to reflect the SP2 zoning. Therefore, the Education SEPP EIE needs to 
explain how yield will be calculated for student housing on an educational establishment with 
no specified built form controls.  
 
In addition to a yield calculation, the preparation of design guidelines for student housing is 
considered crucial in delivery good planning and design outcomes for students, particularly in 
relation to built form, internal and external amenity, storage, solar access, natural ventilation, 
visual and acoustic privacy.   
 
Timeframes for short-term portable classrooms (e.g. demountables) as exempt 
development 
 
The Education SEPP currently allows for the installation of short-term portable classrooms as 
exempt development within the boundaries of an existing school if it is removed within 24 
months of being installed. Concern has been raised by education providers that the 24 month 
timeframe is too short, and that schools require more flexibility to manage their structures to 
accommodate student numbers. It is proposed to increase the 24 month timeframe to 48 
months. 
 
Council queries how the quantity of short-term portable classrooms will be controlled on one 
educational establishment. The cumulative impact of multiple short-term portable classrooms 
on amenity are not assessable when permitted as exempt development. In addition, if 
multiple short-term portable classrooms are erected, disassembled, and re-erected at 
different times, the ‘temporary’ nature of these facilities is undermined as they form 
‘permanent’ temporary facilities.  
 
In addition, Clause 38(l)(i-ii) provide the only two design guidelines for the construction of a 
portable classroom. Clause 38(l)(i-ii) require them to be no more than one (1) storey high; 
and located five (5) metres from a residential property boundary and located more than one 
(1) metre from a property boundary of any other zone. However, there is no provision to 
control the building footprint and GFA of these facilities. Whilst ‘temporary’, the size and 
scale of these portable classrooms may be excessive and impact on amenity.    
 
This planning pathway for short-term portable classrooms also ignores site constraints (such 
as flooding) which would ordinarily be identified and managed as part of a DA process. 
Council is also aware of instances where short-term portable classrooms have resulted in the 
loss of trees and landscaping, which again a DA assessment process would identify and 
adequately determine the most suitable outcome for the site. In summary, additional controls 
and guidelines are needed to better manage the construction of short-term portable 
classrooms.       
 
Council also queries how the impact of the increase in student population (and the 
associated increase in student pickup and drop-off vehicle movements) are assessed when 
this type of classroom is permitted as exempt development. The increase in student 
numbers, and the associated vehicle movements, have an impact on the road network 
whether the additional students are accommodated in a temporary or permanent classroom.   
 
Consulting with Transport for NSW about changes to pedestrian access points 



 
 

 
 
 

 
Changes are proposed to require consultation with Transport for NSW (TfNSW) around 
changes to pedestrian and vehicular access points at schools. This is to allow TfNSW to 
assess the appropriateness of the pedestrian access point changes (such as gates into an 
educational establishment) and to ensure pedestrian safety. Council requests that the 
Education SEPP require consultation with Councils on the location of pedestrian access 
points (particularly on local roads) given their location affects the road network and 
pedestrian movements.  
 
School development and tertiary institution development permitted without consent 
for two-storey buildings 
 
The Education SEPP proposes to allow two storey facilities (e.g. library, teaching or 
education facility, cafeteria, etc) to be permitted by, or on behalf of, a public authority without 
development consent on land within the boundaries of an existing tertiary institution or 
school.  
 
The EIE claims this proposed amendment is in response to feedback from stakeholders “that 
it is not unreasonable to have a two storey facility within a low density residential area”. 
Council during the assessment process of development applications for two storey 
developments in low density areas have received objections from the community due to 
concerns around site compatibility, amenity, privacy, noise and other implications from non-
residential uses being located within residential neighbourhoods. Therefore, specific detail on 
the referenced ‘stakeholders’ is requested to validate this statement within the EIE.  
 
For schools, the two storey facility is subject to the proposed ‘cap’ on new facilities 
(described above) which allows for an additional classroom (i.e. 30 students) or 10% of the 
existing student or staff numbers, whichever is the greater. The provision for car parking 
within this clause being only one storey also remains unchanged, which is not strategically 
justified. The amount of parking should reflect the additional demand generated by the 
development. 
 
For tertiary institutions, the two storey facility is only permitted if there is no alteration to traffic 
or transport arrangements, and no contravention to an existing condition of consent. 
Consequently, the provision for car parking within this clause being only one storey will 
remain unchanged.  
 
The EIE states that amendments to the development standards and caps related to floor 
space ratio and gross floor area for tertiary institutions are proposed in order to enable the 
second storey whilst ensuring development has a low impact. This level of detail needs to be 
provided as part of the EIE to ensure all the relevant information is available to assess the 
proposed amendment. Council is unable to comment on the likely impact of this change 
given the detail relating to built form and density is not provided. It is imperative that sufficient 
development guidelines be produced to ensure sympathetic and appropriate building design 
for any new developments (particularly where they are adjoining residential uses). Currently 
the Education SEPP requires a 5m setback for a one storey facility permitted without 
development consent. If the height is being increased to two storeys then the specific design 
controls need to also be revised.  
 



 
 

 
 
 

In addition, Council queries how the impact of each type of two storey facility that is permitted 
on an existing educational facility (for example, library, teaching or education facility, and 
cafeteria) can adequately be mitigated or accounted for using generic controls. Will the 
development guidelines be use specific, and provide bespoke controls for each type of 
facility to ensure noise and amenity is managed accordingly? For example, the impact of a 
two-storey cafeteria with commercial exhaust fans would generate a greater impact than a 
two-storey library, therefore bespoke setbacks and planning controls are needed in 
response. Similarly, the traffic, movement and parking impacts as a consequence of each 
type of facility would also vary and the SEPP needs to accommodate for this to ensure 
impacts can be managed.  
 
Innovation spaces/hubs within existing tertiary institutions  
 
The EIE proposes to expand the SEPP to permit development with consent for innovation 
hub activities on existing tertiary institutions. These innovation hub activities would typically 
include commercial uses associated with the tertiary institution. Council supports planning 
reform to foster innovation, skill diversification, and ‘hands on’ work experience in schools 
and tertiary education. Macquarie University is collocated with a number of speciality 
research facilities and supports the ‘cross-fertilisation’ of ideas between the academic sector 
and the private sector.  
 
Council supports the intention of the proposed reforms to the Education SEPP to foster and 
attract innovation activities within tertiary institutions. However, the commercial operations or 
businesses associated with the tertiary institutions need to be secondary or ‘ancillary’ uses to 
the educational establishment. This is to protect (or safeguard) the primary special 
infrastructure use of the site and ensure it does not get eroded by commercial pressures. 
Specific planning controls need to be prepared to support this proposed clause to ensure the 
innovation start-ups and ‘grass roots’ businesses (which the SEPP intends to deliver on 
tertiary institutions) do not get replaced in the future by more lucrative established 
commercial businesses that do not meet the intent of the reform. 
 



 

 

 

 
 

 
Felicity Greenway 
Department of Planning, Industry and Environment  
Locked Bag 5022 
PARRAMATTA NSW 2124 
 
Re:  Council Submission on SEPP (Educational Establishments and Child Care 

Facilities) 2017 
 
Dear Ms Greenway, 
 
Council welcomes the opportunity to provide comments on the review of the State Environmental 
Planning Policy (Educational Establishments and Child Care Facilities) 2017 (Education SEPP).  
 
Council supports the majority of the proposed changes and clarifications outlined in the 
Explanation of Intended Effects (EIE). Council has provided detailed commentary on each item 
in the attached document.  
 
In addition to the proposed changes outlined in the EIE, we have recommended additional 
changes that will provide improved development outcomes – these proposed changes are 
outlined below (and further detailed in the attached document);  
 
- Early education and child care facilities should not be located adjacent to existing or future 

roads with an estimated annual average daily traffic (AADT) volume of more than 20,000 
vehicles. 

- Consultation with Councils in addition to Transport for NSW (TfNSW) in regards to pedestrian 
facilities.     

 
Please note, the readability of the Explanation of Intended Effects could be improved with better 
referencing i.e. numbering system similar to how our submission has been laid out.  
 
Should you wish to discuss the submission, please contact Murray Wilson, Principal Strategic 
Planner on 8711 7427 or 0439 712 561.  
 
Your sincerely 

 
Charles Wiafe 
Acting Manager Planning and Transport Strategy
 

Our Ref: 316876.2020 

Contact: Murray Wilson  

Ph: 8711 7427 

Date: 15 December 2020 



1. Proposed Changes to the Education SEPP 
 
1.1 “Education Establishment’ definition clarified   

 
Council comment 
Council supports the clarification of this clause.  

 
1.2 Clarification of terms in vegetation clearing clause 

 
Council comment 
It is considered that the proposed changes are minor, and clarify how the clause should be interpreted.   

 
1.3 Correcting Cross Referencing 

 
Council comment 
Council supports the updating of references.  

 
1.4 Clarifying permissible uses on State Land  

 
Council comment 
The Department would need to ensure that the any development to be undertaken would still be subject 
to provisions of the relevant Local Environmental Plan or other applicable council policies. 
 
Also, the example given in the EIE is just one scenario. The SEPP permits schools to be carried out 
with development consent on land in a prescribed zone. Prescribed zone covers many different land 
use zones. 
 
In this case, other than applying the relevant Local Environmental Plan or other applicable council 
policies, some State Environmental Planning Policies may also apply. It is important to ensure that the 
provisions of any other SEPP continue to apply. 
 
More importantly, in the event of any inconsistency, which Policies would take precedence, is it the 
Education SEPP or the local provisions and other state provisions. 
 
1.5 Clarifying circumstances where schools can be expanded 
 
Council comment 
Council supports the clarification of this clause.  
 
This is an existing provision that is to be amended to be interpreted the way it is intended to read. No 
material change to the existing clause is proposed. 
 
Notwithstanding this, it should be clear as to what policies should apply in instances when schools are 
expanded to adjacent land.  
 
Are expansions subject to provisions of the relevant Local Environmental Plan or other applicable 
council policies that apply to the adjacent land? 
 
1.6 Restricting child care centres within close proximity of each other in low density residential 

zones – due to amenity issues i.e. traffic and noise.  
 

Council comment 
 
This proposal to introduce a separation distance is supported.  
 
However, a clear control is needed to clarify how to interpret the separation distance of 200m. Will it be 
a 200m radius? Or on the same street? What if it the proposed child care centre is 160m away and has 
justified minimal impact?  
 
 



1.7 Bush fire prone land  
 

Council comment 
Council supports the clarification of this clause.  
 

1.8 Enabling student housing on sites with existing educational establishments 
 

Council comment 
This is a change that relates to the introduction of student housing under the Housing Diversity SEPP. 
It will be removing provisions in the Education SEPP that currently prevent student housing from being 
proposed under the Education SEPP to facilitate student housing on school, university and TAFE sites, 
subject to development consent. The Housing Diversity SEPP will facilitate these forms of 
accommodation outside of educational establishments.  
 
The NSW Publication indicates that design guidelines for student housing could also be developed to 
accompany the new Housing Diversity SEPP. The status of these guidelines and whether they are still 
proposed remains unclear. Notwithstanding this, the Education SEPP would need to respond to this 
change itself by adopting provisions within the SEPP that deal with this kind of development or its own 
guidelines.  
 
Also, one scenario that the Department should clarify is the relationship between enabling student 
housing on sites with existing educational establishments and the ability for educational establishments 
to expand to adjacent land. For instance, how do the proposed instruments deal with a scenario wherein 
a school is seeking to expand for the purpose of student housing rather than the purpose of educational 
establishment. 
 
In this case, concern is raised in relation to how student housing development is to be characterised. 
Other than removing Clauses 34, 44 and 51 and amending Clauses 35, 45 and 52 to allow student 
housing. How is student housing defined in the context of the Education SEPP and what is its 
relationship to educational establishments? How does it relate to the Housing Diversity SEPP? 
 
Furthermore, given that educational establishments are permitted in most zones, would relevant 
policies and environmental planning instruments applicable for development within each zone need to 
be considered. For instance, the provisions of SEPP 65 are pertinent to development for residential 
purposes typically three storeys or more. In this case, is student housing, being a form of 
accommodation more than education, to be assessed against SEPP 65? 
 
Another thing that the Department should clarify is the following comment in the Publication: 
 
“Supporting this new proposal, the Education SEPP proposes to allow student housing as a 
development permitted with consent, by any person who obtains landowner’s consent, within the 
boundaries of an existing educational establishment. No other forms of housing will be permissible 
on educational establishments.” 
 
This paragraph, in the context of the below scenario given in clarifying permissible uses on State land, 
is confusing:  
 
For example, if a government school site is zoned SP1 Special Activities and the land adjoining it is 
zoned R1 General Residential, it is intended to make residential development a use permissible 
with consent within the grounds of the existing school if a site compatibility certificate has been 
issued. The residential development would still be subject to provisions of the relevant Local 
Environmental Plan or other applicable council policies. 
 
This provision would enable other forms of housing on educational establishments which is contrary to 
what is being discussed in relation to student housing. 

 
1.9 Planning pathways for development affected by a 10% student cap 
 
Council comment 
Council supports the proposed amendment of this clause.  



1.10 School development permitted without consent for two-storey buildings 
 

Council comment 
Council supports the proposed amendment of this clause.  
 
Clause 36(1)(a) specifies that the building would need to be more than 5 metres from any property 
boundary with land in a residential zone. If this was to remain then no objection is raised to amending 
the clause to permit buildings up to two storeys, given that two storeys is typical height for development 
within the low-density residential zone. 
 

It is also recommended that a Construction Traffic Management Plan is to prepare by a qualified 
transport practitioner and submitted to the PCA as part of the construction certificate approval for any 
building development permitted without consent, such as two-storey building, within an existing school. 
 
Where there are existing traffic and parking concerns, the application is to be determined in consultation 
with Council.   
 

1.11 Clarification regarding application of conditions of consent 
 
Council comment 
Council supports the clarification of this clause.  
 
1.12 Directional Signage and information boards 

 
Council comment 
Council supports the proposed amendment of this clause.  
 
1.13 Exempt development standards for school based child care.   

 
Council comment 
 

The change seeks to ensure that hours of operation are applied consistently regardless of whether 
school-based childcare is permitted as exempt or complying development. The change seems to be in 
relation to the following clause of the Education SEPP: 
 
“38(1)(i) the use of existing facilities or buildings for the purposes of school-based childcare, or for the 
physical, social, cultural or intellectual development or welfare of the community (whether or not it is a 
commercial use of the establishment),” 
 
This is a sensible amendment to the Education SEPP. However, do the hours of operation also apply 
to the use of existing facilities ‘for the physical, social, cultural or intellectual development or welfare of 
the community’? 
 

1.14 Timeframes short term portable classrooms (e.g. demountables) as exempt    development 
 

Council comment 
Council supports the proposed amendment of this clause.  
 
It is noted that timeframes for short-term portable classrooms (e.g. demountables) as exempt 
development will be extended from 24 months to 48 months. As such, the existing school operational 
traffic management plan is to be updated to provide on-site traffic and parking management measures 
for additional portable classrooms. A copy of the latest school operational traffic management plan is 
also to be submitted to Council to ensure appropriate management of local traffic issues.    
 
1.15 Teaching facilities to include classrooms  

 
Council comment 
Council supports the clarification of this clause.  

 



1.16 Canteens as complying development 
 
Council comment 
Council supports the clarification of this clause. 
  
1.17 Allowing shops selling school related supplies  
 
Council comment 
It is considered that there should be a cap on the size of a kiosk or bookshop like there is a cap on a 
kiosk in the local planning instrument. 
 
1.18 External property boundaries 
 
Council comment 
Council supports the clarification of this external property boundary.  
 
1.19 Tertiary institution development permitted without consent for two-storey buildings 
 

Council comment 
Council supports the clarification of this clause.  
 

1.20 Innovation spaces/hubs while existing tertiary institutions  
 

Council comment 
Council supports the expansion of the SEPP to permit innovation hubs within existing tertiary 
institutions.  
 

1.21 Landscaping associated with new development  
 
Council comment 
Council supports the clarification of this clause.  
 
1.22 Garbage and Waste storage  

 
Council comment 
Council supports the clarification of this clause.  

 
1.23 Retaining walls and earthworks 

 
Council comment 
Council supports the clarification of this clause.  
 
1.24 Measuring noise impacts for complying development  
 

Council comment 
Council supports the clarification of this clause.  
 

1.25 Complying development over registered easements  
 

Council comment 
Council supports the clarification of this clause.  
 

1.26 Consulting with Transport for NSW about changes to pedestrian access points 
 

Council comment 
Council supports the clarification of this clause.  
 

It is also recommended that an additional requirement is included in this clause, that requires the 
consent authority (if not Council) to consult with local councils to ensure adequate pedestrian access 
arrangements including crossing facilities can be agreed to, which accommodates future growth. 



1.27 Allowing geographical investigations and other testing, surveying and sampling as  
exempt development  
 

Council comment 
Council supports the clarification of this clause.  

 
2. Other regulatory changes being considered  

 
2.1 State Environmental Planning Policy (State and Regional Development) 2011 

 
Council comment 
The change proposed appears to relate to the thresholds in Schedule 1 of the State and Regional 
Development SEPP. However, it isn’t clear as to whether any changes are proposed to Schedule 7 of 
the State and Regional Development SEPP. In its current form, Clause 5 of Schedule 7 indicates that 
any educational establishment over $5 million in value is regionally significant development. Council 
raises no objection to the new thresholds for SSD for educational establishments if schedule 7 
thresholds for regionally significant development does not change. 

 
2.2 Child Care Planning Guideline - Fire safety provisions for multi-storey child care centres 

and centres in multi storey buildings 
 
Council comment 
Council supports a revision of the Child Care Planning Guideline that will improve fire safety 
requirements and ultimately improve the safety for occupants of the building.  

 
2.3 Child Care Planning Guideline - Requirements centre-based child care to consider local 

character 
 
Council comment 
Council supports the inclusion for centre based child care to consider local character.  

 
2.4 Child Care Planning Guideline – Site suitability guidance for centre-based child care 

facilities 
 
Council comment 
Council supports the proposal to provide greater clarification for site suitability.  
 

In regards to the site suitability guidance within the Child Care Planning Guideline, it is recommended 
that an additional restriction is added to improve the health and safety of children from an air quality 
perspective.  
 
Early education and care facilities should not be located adjacent to roads with an annual average daily 
traffic (AADT) volume of more than 20,000 vehicles (including a road with future forecasts in excess of 
20,000 vehicles). This could be simplified by not permitting early education and care facilities on 
classified and main arterial roads. 
  
This will ensure children attending future facilities have access to cleaner air, minimising their exposure 
to toxins produced by heavy traffic.  

 

2.5 Child Care Planning Guideline – Site suitability guidance amenity impacts in low density 
residential areas 

 
Council comment 
Council supports the proposal to provide greater considerations for site suitability.  

 

2.6 Child Care Planning Guideline - Consistent terminology regarding railway stations 
 
Council comment 
Council supports using consistent terminology.  
 



2.7 Child Care Planning Guideline - Solar access minimum standards 
 
Council comment 
Council supports the proposal to provide greater clarification for solar access, however the Explanation 
of Intended Effects could be clearer on what ‘winter’ means.  
 
The change proposed seeks to “have a minimum of 2 hours of solar access between 8am and 4pm in 
winter (March 21 to September 21), to ensure a minimum 2.1m2 of outdoor space per child”. Winter 
months are June to August. Also, it is suggested that the minimum standard is for 2 hours of solar 
access between 8am and 4pm during the winter solstice (21 June) which is the 
 
day in winter months that has the least daylight. This would ensure that any other day in the winter 
months also gets 2 hours of solar access. 
 

2.8 Child Care Planning Guideline - Consistent fence heights 
 
Council comment 
Council supports the clarification of this clause in the guideline.  
 
 
2.9 Child Care Planning Guideline - Clarifications and correction within the Child Care Planning 

Guideline 
 
Council comment 
Council supports the clarification and corrections within the guideline.  

 

2.10 Guide to the Education SEPP - Car parking inconsistency 
 
Council comment 
Council supports the clarification of this clause 
2.11 Guide to the Education SEPP - Measurement of rear and side setbacks inconsistencies 

 
Council comment 
Council supports the clarification of this clause.  
 

 



KIDSAFE NSW Submission on proposed amendments to the Education SEPP 
 

 
Child Care Planning Guideline - Fire safety provisions for multi-storey child care centres and centres 
in multi storey buildings 
  
Kidsafe NSW supports the recommendation to update the Child Care Planning Guideline, Section 
4.8 Emergency and evacuation procedures to reference the new national standards for emergency 
and evacuation procedures made by the National Construction Code. 
 

 

   
Child Care Planning Guideline - Solar access minimum standards 
 Kidsafe NSW has been involved in research collaborations with Dr Sebastian Pfautsch from Western  
Sydney University who is conducting extensive research around sun exposure and hot surfaces, with 
particular focus on Education and Care facilities and Schools. Kidsafe NSW suggests consideration of  
the following heat  studies and research outcomes reflected in the document prior to assigning 
minimum standards for solar provisions. 

 https://www.westernsydney.edu.au/__data/assets/pdf_file/0005/1480325/Cool_schools.pdf  

 Further contact regarding minimum solar access  -  
Dr Sebastian Pfautsch | Senior Lecturer 
Urban Studies School of Social Sciences 
Theme Fellow (Environment and Sustainability) 
Office of the DVC (Research, Enterprise & International) 
P: (02) 9685 9081 | M: 0457 444 774 
E: S.Pfautsch@westernsydney.edu.au  

 
  

 
Child Care Planning Guideline – Consistent fence heights 
Kidsafe NSW regularly receives calls regarding height requirements for boundary fences and 
balustrades on balconies (particularly for education and care services located in multi-storey 
buildings).  
 
Recently (2020)  Kidsafe Australia has put forward a proposal to the National Construction Code (NCC)  
to provide clarification regarding   definitions and requirements to minimise the risk of falls for Class 
9b - Early Childhood Centres in multi-storey buildings to comply with AS 1926.1. 
 
Kidsafe NSW recommends the following changes to the Guideline: 

 Refer to National Construction Code regarding fencing of G1.3 ‘Outdoor Play Spaces’. 

 Include a definition for ‘Outdoor Play Spaces’ in line with NCC. 

 Include the balcony or edge of the building as the same as the external property boundary. 
This would require the external property boundary including balustrades/balconies/barrier in 
outdoor play spaces to be 1800mm high as per AS 1926.1. 
 

 
Consulting with Transport for NSW about changes to pedestrian access points 
 
Kidsafe NSW supports the recommendation that Transport for NSW  be consulted on any proposed 
changes to pedestrian access points at schools to ensure pedestrian safety. 
 
 

 

https://www.westernsydney.edu.au/__data/assets/pdf_file/0005/1480325/Cool_schools.pdf
mailto:S.Pfautsch@westernsydney.edu.au
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Director Infrastructure Policy and Assessment Practice
NSW Department of Planning, Industry and Environment
Locked Bag 5022
PARRAMATTA NSW 2124

Dear Sir/Madam

Review of State Environmental Planning Policy (Educational Establishments
and Child Care Facilities) 2017

Thank you for the opportunity to make a submission on the proposed amendments
to this SEPP. Council wishes to make comments on the following aspects:

Restricting child care centres within close proximity of each other in low density
residential zones

Council supports the proposed amendment of a 200 metre separation distance
between child care centres in the R2 Low Density Residential zones. As noted in the
review this will help mitigate noise, traffic, and also parking impacts, all of which have
been exacerbated by the trend towards an increased size of these facilities.

It is also recommended that the separation distance be defined and measured in the
same way as for affordable housing in relation to public transport accessibility i.e.
from a pedestrian perspective.

School and tertiary institution development permitted without consent for two-storey
buildings

Council does not support this proposed amendment. Allowing two storey
development without consent can result in amenity issues such as overlooking,
overshadowing and have an overbearing impact; especially on neighbouring
residential properties. This is even with retention of a 5 metre setback for residential
zones.

Innovation spaces/hubs within existing tertiary institutions

Council supports this proposed amendment. Particularly for strategic centres,
innovation spaces/hubs would allow for an important addition that can assist in
facilitating close ties between local industry and tertiary institutions and help advance
research on education sites. These are important for strategic centres categorised
as health and education precincts, as it can help them facilitate collaboration and
innovation. It can also help bring forward delivery of commercial floor space and
knowledge sector jobs.

BANKSTOWN CUSTOMER SERVICE CENTRE CAMPSIE CUSTOMER SERVICE CENTRE CANTERBURY-BANKSTOWN COUNCIL
Upper Ground Floor, Civic Tower, 66-72 Rickard Road, 137 Beamish Street, Campsie NSW 2194 ABN 45 985 891846 E. council@cbcity.nsw.gov.au

Bankstown NSW 2200, PO BoxB, Bankstown NSW1885 PO Box a, Bankstown NSW1885 W. cbcity.nsw.gov.au P. 97079000 F. 97079700



Threshold triggers for State Significant development

Council does not support this proposed amendment. The reduction in capital
investment value from $30 million to $20 million will see increased DAs being
assessed and determined by Council, placing a greater strain on Council resources.

Child Care Planning Guideline - Solar access minimum standards

Council does not support this amendment. It is considered that the timeline of
between March 21 to September 21 would be onerous to demonstrate. The solar
access requirement should be based on 21 June (winter solstice), similar to the solar
access requirements in other legislation. It is also noted that the new guideline
doesn't include mention of solar access to any internal area, whereas the previous
guideline inferred solar access was to be received by indoor area space as well.
This should be revisited.

Where possible, indoor play areas should also receive some level of solar access.
Through this design element/requirement, it will also ensure such indoor play areas
have the opportunity to receive natural ventilation as well, which is in line other child
care centre guidelines.

Guide to the Education SEPP- Solar Access

The guide advises that proposed school buildings must not reduce the solar access
to habitable rooms and private open space of adjoining residential properties to less
than three hours between 9 am and 3 pm on the winter solstice.

This implies any increase in overshadowing to private open space and/or to a living
room window will not be compliant. This may be an issue if Council is PCA or is
taking a regulatory role.

Guide to the Education SEPP - Caps on Development Consents

The Guide states that:

Development consents issued for school development, either as local, regional or
State significant development are often subject to conditions that limit the
intensification of the school development through caps on both student and staff
numbers (cap conditions). These cap conditions are an important tool to manage
the traffic and parking impacts arising from school development (both new schools
and major expansions), but can be a major constraint on the growth of the school
and the provision of essential school infrastructure. Under the SEPP, development
undertaken as complying development and development to be carried out without
consent cannot contravene any existing conditions on development consents relating
to student or staff numbers that apply to the land within the boundaries of an existing
school.

However in Planning circular PS 17-004 - Development assessment of schools it
outlines that the consent authority should recognise the need for flexibility when



limiting staff and student numbers as enrolments at both public and non-government
schools can fluctuate considerably between years and may be hard to predict. If cap
conditions are required, they should only be applied in circumstances justified by a
comprehensive and evidence-based assessment of relevant planning issues such as
traffic and parking.

The two paragraphs above are almost contradictory in that one highlights the
reliance on cap conditions to control the level of development at a school, while the
circular mentioned in the second paragraph limits Council's ability to apply cap
conditions. There are many schools (public and private) without cap conditions.
Overdevelopment that may occur as a result of these new controls on existing
schools should be controlled by introducing caps to schools with no cap conditions.

Guide to the Education SEPP - State Significant Development

The proposed changes provide the Department of Planning with authority to approve
variations from local planning instruments. This would appear to be similar a Clause
4.6 variation assessment in an LEP. Council does not object to this subject to local
feedback being considered in the assessment.

I trust these comments will be useful in your review. Please contact Council's Acting
Coordinator Strategic Planning Allan Shooter on 9707 5472 if you require any further
information.

Yours^ficerely

Mftchell Noble
Manager Spatial Planning

22 December 2020
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Director Infrastructure Policy and Assessment Practice 
NSW Department of Planning, Industry and Environment 
Locked Bag 5022, Parramatta NSW 2124  
 
Attention: Director Infrastructure Policy and Assessment Practice 
 
Dear Sir / Madam  

 
Submission: Education State Environmental Planning Policy Amendment 

Thank-you for the opportunity to comment on proposed amendments to NSW State Environmental 
Planning Policy (Educational Establishments and Child Care Facilities) 2017 (Education SEPP). Lake 
Macquarie City Council welcomes the aims of improving operation, efficiency and usability of this 
Policy.  Council support efforts to make it easier for education and child-care providers to build high-
quality facilities to meet demand. We support the efforts to improve assessment time frames, 
reduce unnecessary red-tape and eliminate double-handling, to fast-track such projects. There are 
however some concerns and suggestions from Council staff as outlined below.  

1. Centre Based Child Care Centres 

Council staff support the limit of impact of centre-based child care centres in low density residential 
areas by requiring a minimum separation distance.  A limit of distance between proposed centres is 
supported in principle. In the absence of information on what that distance should be the proposed 
200 meters is considered reasonable to minimise amenity issues to adjoining neighbours.  

Further clarification is suggested around the explanation for land (not lot) effected by bushfire risk 
within the Child Care Guideline, this should not be left open to multiple interpretations. 

2. Educational Establishments and Housing Permissibility 

Council supports allowing student housing on land within existing educational establishments in 
principle, particularly in urban settings. Also supported is the concept of a cap on student numbers 
and allowing two-storey buildings in these establishments. This requires embedded parameters.  

Firstly, to ensure it is, and remains, housing primarily for students. Secondly, such development 
should be subject to transparent assessment. Establishments, particularly in more regional areas, 
often include significant land zoned for other purposes such as rural or environmental, and if cleared 
for residential purposes could have significant impacts on those purposes, any adjoining land uses 
and on infrastructure required to service the unanticipated use. The exclusion of these zones should 
be considered or clear parameters put in place. 

3. Expanding the Operational Limits of the Educational SEPP 

Council supports the proposed increase of the CIV threshold. The temporary classroom timeframe 
extension is also supported. As is the proposal to expand the types of activities for development as 
complying or exempt development, such as Geotech and other testing, surveying and sampling with 
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the parameters proposed of ensuring such development doesn’t involve any greater disturbance of 
the ground or vegetation than necessary and doesn’t result in increased stormwater etc. However, it 
is suggested that what ‘necessary’ means in this context could be clearer. 

The proposed housekeeping changes are supported – such as clarifying whether a new campus of an 
existing school should be assessed as a new school; clarifying times for before and after school care; 
and distinguishing between external boundaries and lot boundaries etc to clarify its application. 

Clarification regarding bushfire risk is supported, although further clarity is recommended to ensure 
it is not left open to multiple interpretations. This should apply to the land affected not the lot.  

4. Educational Establishments Expansion onto Adjoining Land 

Council supports, in principle, the concept of allowing development permitted (with consent) under 
an environmental planning instrument on land adjacent to an existing educational establishment, 
with a valid site compatibility certificate, where the land containing the educational establishment is 
prescribed State land. However, Council suggests adding some important exceptions that may be 
particularly relevant at the urban fringe, and in regional or country areas.  

Exceptions should put in place for any such development that would allow expansion of educational 
facilities onto land that is zoned for environmental conservation, management, or living. These zones 
in the Lake Macquarie Local Environmental Plan 2014 protect and conserve environmental values. 
Council’s concern is in allowing education facilities (and any associated accommodation) to expand 
into these zones (including with a site compatibility certificate). This has the potential of 
compromising the intent of the zone. This relates to the potential to:  

 Undermine the objectives of these zones  
 Contribute negatively to an erosion of the natural landscape of our City 
 Reduce the opportunity for community input and comment in the process, and 
 Reduces/ undermine the role Council plays in incorporating local knowledge, consultation 

etc in the process in the absence of the usual rezoning process required. 
 
For the above reasons Council request the exclusion of land zoned environmental (E2, E3 and E4) 
from this part of the subject amendments. 

For further information, please do not hesitate to contact Shane Cahill on 4921 0767 or via email at 
scahill@lakemac.nsw.gov.au. 

Yours sincerely, 

 
Shane Cahill 
Senior Strategic Planner 
Integrated Planning 



                                                     
                                                    Small Business Commissioner 

Level 1, 10 Valentine Avenue,  
Parramatta NSW 2150 
PO W275 Parramatta Westfield NSW 2150 
T 1300 795 534 www.smallbusiness.nsw.gov.au 
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Director Infrastructure Policy and Assessment Practice 
NSW Department of Planning, Industry and Environment 
Locked Bag 5022 
PARRAMATTA   NSW   2124 
Email: education.sepp@planning.nsw.gov.au 

 

Submission to the Review of the Education SEPP 2017 

Dear Sir/Madam 
 
Thank you for the opportunity to provide feedback on the Review of the Education State Environmental 
Planning Policy (SEPP) 2017.   
 
The NSW Small Business Commission (Commission) is focussed on ensuring the needs of small business are 
front-of-mind for Government decisions, planning and policy development and that support and assistance is 
tailored to ensure maximum benefit(s). The Commission advocates for small businesses and provides 
resources, strategic advice and low cost mediation services and helps to resolve issues and assist them.  
 
 The Commission is a strong advocate for better planning controls, conditions and supporting information to 
reduce red tape and help small businesses start, gain approvals and operate compliantly. 
 
The Commission supports many of the proposed amendments to the SEPP particularly those that provide 

additional clarity, improve usability, rectify existing inconsistencies between the Guideline, policy and 

legislation, and streamline processes for childcare operators in establishing, altering, or operating childcare 

centres.  

We provide the following comments in regard to specific amendments: 

Proposed Amendments to the 
Education SEPP and/or Child 
Care Planning Guideline 

Commission Comments 

Restricting childcare centres 
within close proximity of each 
other in low density residential 
zones 

Amendment is not supported in its current form. 

• Childcare centres are an essential service for our communities and 
local economies, including to facilitate small business owners and 
employees being able to work.  

• Care needs to be taken to ensure that any restrictions of this nature 
are not anti-competitive, and that there are no unintended policy 
consequences in how these provisions will operate.  

• The proposed amendment as it stands could reduce opportunities 
for small businesses to apply for and establish childcare centres or 
force businesses into less optimal locations.  

• It is noted that some councils have been seeking to prevent 
additional childcare centres opening in their local communities. 
Reasons can be political due to community agitation. Existing 
centres also can be opposed to competitors opening close by.     



                                                     
                                                    Small Business Commissioner 

Level 1, 10 Valentine Avenue,  
Parramatta NSW 2150 
PO W275 Parramatta Westfield NSW 2150 
T 1300 795 534 www.smallbusiness.nsw.gov.au 

 

 

• In some communities there are limited places suitable for centres. 
For example, near transport hubs, and a 200m exclusion zone could 
mean there are no other alternate sites available, despite demand 
for more childcare places in the location.   

Exempt development standards 
for school-based child-care  

Amendment is supported, subject to the following consideration: 

• Ensuring consistency in hours of operation requirements between 
exempt and complying development is supported.  

• Changes in business operating hours, and the increase in flexible 
work arrangements require school based child care to be positioned 
to accommodate future changes in work arrangements as well as 
the demand for child care on weekends and for extended hours 
during the week. 

Canteens as complying 
development  

Amendment is supported. 

• The amendment to include ‘canteens’ as well as cafeterias as 
complying development is supported. 

Innovation spaces/hubs within 
existing tertiary institutions 

Amendment is supported. 

Child Care Planning Guideline 

• Requirements for centre-
based child care to consider 
local character 

• Site suitability guidance for 
centre-based child care 
facilities 

• Site suitability guidance 
amenity impacts in low 
density residential area 

These amendments have qualified support, subject to the proposed 
changes resulting in a reduction in red tape, delays and costs for small 
business, not increasing them: 

• Appropriate consideration needs to be taken to ensure that ‘local 
character’ and ‘site suitability amenity guidance’ requirements are 
not used as a barrier to entry or to impose additional unnecessary 
red tape, hurdles, delays or costs on small business operators. 

• In addition, any local character requirements implemented must be 
reasonable and appropriate, subject to community consultation, 
have an option for independent review, and should be already 
published before an application is received.  

 
Other feedback relevant to child care planning matters and small business:  

In addition to amending the SEPP to provide additional clarity and address inconsistencies, there are a number 
of other issues in relation to child care centre planning and approvals that would benefit from review, these 
include: 
 
1. Streamlining approval processes for new childcare centres between federal and state agencies, and local 

government.  
 
Applications and approval for new childcare centres involve three tiers of Government and can be long, 
onerous and costly. A more seamless process that provides greater certainty would greatly assist as 
industry sources state that disputes and delays in securing approvals from the three levels of government 
are costly and highly disruptive.  
  

2. Enable all State, Federal and Local application, assessment and approval processes to be undertaken 
concurrently to ensure an efficient, fast and smooth assessment and approval process. 
 

3. Fast tracking applications that meet all required planning, regulatory and safety standards for building, 
opening or expanding. 
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4. Provide operators with an estimated approval date at the start of the application process, and allowing the 
centres to commence advertising, hiring staff and registering children in preparation for opening, rather 
than requiring all necessary approvals to be in place first. 
 

5. Leverage available technology on the ePlanning Platform to create an easy, efficient and transparent 
planning application and approval process for new and existing childcare centre operators. 

 
6. Ensuring departmental staff that are assessing technical aspects of child care centre planning applications 

have relevant skills, qualifications and experience to undertake the technical work required, so that 
unnecessary delays and costs are not incurred. 

 
7. Raising any queries in a timely manner within the existing application approval time frame.  

The Commission has received feedback from operators that in some cases, relatively minor issues are being 
raised late in the application process, and the ‘approval time clock’ is being reset to zero, i.e. the number of 
days the Department of Education has to consider an application. This has negative impacts on the financial 
and operational costs of a small business.  
 

The time clock should be stopped to provide a business with sufficient time to respond to any material 
issues raised, however the clock should not be reset to zero each time a question is asked, nor multiple 
times in respect to the same application. 
  

8. More guidance, educational resources and information on relevant decisions and regulatory outcomes to 
ensure consistent interpretation of the SEPP and lift capability.  While there is now one SEPP, the child care 
sector has indicated that there are inconsistent interpretations between authorities and agencies and these 
cause additional delays and costs for small business operators. In one example, a child care centre was 
required to make multiple physical changes to the built environment of their toilets. Local council staff, 
Department of Planning, Industry and Environment and the Department of Education staff gave conflicting 
advice regarding the required amount of visibility into the area by both glass windows and walls that 
resulted in a number of costly building alterations.  
 

In addition, small business operators have provided feedback that there are often complications where there 
are a multiple different interpretations of some unclear legislative and regulatory requirements, and in some 
circumstances, difficulties in obtaining clarity. 

 
Measures to provide further clarity and a better customer experience could include:  

 
i. Web-based Frequently Asked Questions (FAQs) for common enquiries regarding legislative, policy, 

regulatory or safety requirements, and a process to add new information in response to new 
queries. 

 
ii. Greater use of deidentified or hypothetical case studies that provide guidance on addressing 

legislative, policy, regulatory or safety standards issues. 
 

iii. Additional fact sheets, guidelines and web-based resources on key topic areas to provide 
consistent information across NSW.  
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We appreciate the opportunity extended to provide comments on the SEPP.  Should further information be 
required from the Commission please contact Mr Tyler Wakefield, Senior Advisor on 0426 523 493 or email 
tyler.wakefield@smallbusiness.nsw.gov.au. 
 
Yours sincerely 

 

Chris Lamont 
Commissioner 
NSW Small Business Commission 

22 December 2020 
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 16 December 2020 


 


NSW Department of Planning, Industry and Environment 


Locked Bag 5022 


Parramatta NSW 2124 


Attention: Director – Infrastructure Policy and Assessment Practice 


 


 


Dear Sir/Madam 


 


Proposed Amendments to the Education SEPP 


Thank you for the opportunity to comment on the Explanation of Intended Effect for a Review of State 


Environmental Planning Policy (Educational Establishments and Child Care Facilities) 2017 (Education 


SEPP). Please note that the comments contained within this letter are technical officer-level comments 


only as the matter has not been reported to the elected Council. 


It is understood that the proposed amendments to the Education SEPP focus on resolving operational 


issues, clarifying provisions and other housekeeping amendments to clarify the policy intent. This may 


allow the planning system to be better equipped to meet demand for education infrastructure in NSW.  


Whilst the incentive to improve the overall efficiency and useability of the Education SEPP may be 


appropriate, there is concern that the extent of changes proposed may facilitate developments that 


result in adverse impacts to local communities. 


1. Childcare centres in low density residential zones 


The proposed introduction of a minimum separation distance of 200 metres between child care centres 


within low density residential areas is generally supported as it may alleviate traffic and amenity impacts 


in residential areas, however further detail is required to understand the basis for identifying the 


appropriate distance as 200m.  


Based on a review of the EIE, the proposed amendments do not go far enough to address Council’s 


concerns about the issues associated with child care centres in low density residential zones.  


Council has previously expressed concerns regarding the lack of adequate planning controls within the 


Education SEPP for the development of purpose-built child care centres in low density residential 


zones. As a result, the size and capacity of child care centres has intensified, proposed building designs 


result in adverse amenity impacts and a lack of compatibility with their surrounding low-density 


residential setting. 


In particular, the lack of a provision within the SEPP for outdoor play areas to be located on the ground 


floor has resulted in development proposals with large first floor balconies to increase the capacity of 


children permitted in the centre, further contributing to overall bulk and scale of the development and 


compounding the acoustic impacts on adjoining properties. 


The EIE outlines a proposed update for site suitability assessment within the Child Care Planning 


Guideline. However, to adequately address the issues associated with child care centres in residential 







zones, the Education SEPP must contain the appropriate development standards to limit scale of 


developments instead of the Guideline which is not enforceable. As suggested previously by Council, 


the following amendments should be provided within the Education SEPP: 


• The floor area of a child care centre should be consistent with the floor area controls of the 


relevant Council DCP/LEP or floor area controls under complying development; 


• Apply a prescriptive cap on the number of children permitted in a child care centre applied 


under the relevant Council DCP; 


• Outdoor play areas to be located on ground floor level; 


• Apply limits to the height of acoustic fencing; and, 


• Include provision to require a minimum landscaping controls to prevent basement level car 


parks extending over the entire site with no areas for deep soil landscaping. 


2. Student Housing 


Concern is raised with the proposal to allow ‘student housing’ as permitted with development consent 


within the Education SEPP.  


Council has previously expressed support for the provision to allow councils to determine the 


permissibility for student housing within the Housing Diversity SEPP. Concern is raised that the 


proposed permissibility of student housing within the Education SEPP would contradict the provisions 


outlined in the Housing Diversity SEPP.  


Should student housing be permitted under the Education SEPP, consideration should be made to 


including measures to limit the scale of developments so that the impacts to neighbourhood amenity 


and pressure on local infrastructure is minimised.  


Further, Council’s submission on the Housing Diversity SEPP raised concerns that there was no 


minimum car parking requirement for a student housing development. Although this would effectively 


serve non-vehicle owning international students, it fails to accommodate students that may be vehicle 


owners which may ultimately lead to on-street parking pressure within the vicinity of these 


developments. 


3. Two-storey buildings permitted without consent 


Concern is raised with the proposed amendments to allow two storey facilities to be permitted without 


consent within the boundaries of existing school and tertiary institution sites. 


Although two storey developments are generally consistent with low density forms of development, it is 


not considered minor development as it could result in amenity impacts, interface issues and 


overdevelopment of the site. Accordingly, it is considered that two storey developments should be 


subject to a development approval process to ensure adequate consideration of the proposal and 


possible impacts.  


4. Permissible uses of State-owned land 


It is understood that the proposed amendments to Subclause 16(2) would make it possible for local 


provisions that apply to land adjoining an existing educational establishment to apply to the land on 


which the educational establishment is situated if a site compatibility certificate has been issued and 


the establishment is on State land. As an example, this would allow residential development within the 


grounds of an existing school where land adjoining the school is zoned residential. 


Concern is raised that this proposal may facilitate residential developments within educational 


establishments that have not been considered as part of Council’s strategic planning for the area and 


may have implications for local character, amenity and place pressure on infrastructure. 


5. Application of conditions of consent 







It is recognised that the Education SEPP includes clauses to ensure that complying development and 


development without consent do not contravene any existing conditions applicable to the site. The EIE 


advises that amendments are required to clarify these clauses to ensure all relevant development 


consents are considered.  


The EIE provides that an option is to replace the words ‘most recent development consent’ with ‘the 


most relevant development consent’. Given that there may be multiple development consents that apply 


and are relevant to a property, it is suggested that the wording is amended to ‘all relevant development 


consents’.  


6. Innovation spaces/hubs 


Concern is raised with the proposal to permit ‘innovation hubs’ as development with consent, within the 


boundaries of an existing tertiary institution.  


The EIE states that innovation hub activities will typically include ‘commercial uses’ associated with the 


tertiary institution, however does not provide a definition for ‘innovation hub’. A definition of ‘innovation 


hub’ and further detail on the types of commercial developments that that would fall in this category is 


required to enable consideration of the potential impacts. Should innovation hubs be included in the 


SEPP, consideration should be made to including measures to limit the scale of developments to 


minimise amenity and traffic implications.  


7. Vegetation clearing clause 


It is recognised that Clause 5(3)(f) currently permits clearing of vegetation when undertaking 


construction works as development permitted without consent. The EIE specifies that amendments are 


proposed to the wording of this clause to assist in interpretation. Although the clarification of terminology 


within the Education SEPP for improved understanding may be appropriate, any revised wording should 


be carefully considered so it does not expand the extent of tree clearing permitted under the Education 


SEPP.  


Once again thank you for the opportunity to comment on the EIE. I trust that the comments raised above 


will be considered by DPIE and will assist in progressing amendments to the Education SEPP. 


Following preparation of draft amendments to the Education SEPP, Council would welcome the 


opportunity to review the draft legislation as part of a future public exhibition period to further consider 


the implications. 


Should you require any clarification in relation to any of the matters raised, please contact Fintan 


Langan on 9847 6686 during business hours. 


 


Yours faithfully 


 
Katherine Vickery 


Manager, Strategic Land Use Planning Branch 


 


TRIM Reference: F2004/07599-02 
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DOC20/1280266 

Ms Felicity Greenway         
Executive Director, State Policies and Strategic Advice 
NSW Department of Planning, Industry and Environment 
 
 
Dear Ms Greenway 
 
Thank you for the opportunity to provide feedback to the review of the State 
Environmental Planning Policy (Educational Establishments and Child Care Facilities) 
2017 (the Education SEPP). 
 
The Quality Assurance and Regulatory Services Division of the Department of 
Education, the Regulatory Authority for early childhood education and care services in 
NSW, has carefully considered the proposed amendments. 
 
The proposed amendments are supported as they will provide clarity, avoid duplication 
and ensure consistency with other planning legislation. 
 
The Department has the following feedback on the proposals: 
 
Development on bushfire prone land: 
The Department notes that the review is proposing to amend Clause 30(3) relating to 
Home-based child care—complying development and Schedule 3, clause 14(1) relating 
to bush fire prone land to ensure consistency with Clause 19A of the SEPP. 
 
Comment: While the amendment is supported, it would be appreciated if there was 
clarity on whether changes are retrospective and around additional complexities such 
as extensions or rebuilding on land.  Retrospective application would pose a significant 
administrative burden on the sector and it is recommended that this proposal apply only 
to future developments, including renovations and rebuilds that require council approval. 
It would also be appreciated if the changes could be reflected in the Guide. 
 
Restricting child care centres within close proximity of each other in low density 
residential zones 
A suggested minimum separation distance of 200m between centre based child care 
centres is being considered. This separation would address the key concerns of noise 
and traffic without significantly impacting the provision of centre based child care 
facilities in residential areas, close to where families live.  
 
Comment: Clarification is sought as to whether the 200m relates to a 200m radius, how 
parking will be considered, and noting that there are locations where multiple services 
operate from the same site. 
 
School development permitted without consent for two-storey buildings 
It is proposed to amend Clause 36 to permit a (overall maximum) two storey school 
facility (e.g. library, classroom, cafeteria, etc) to be permitted by or on behalf of a public 
authority without development consent on land within the boundaries of an existing 
school. Clause 36 is still subject to the cap described in Clause 36(2)(b), which is also 



described above. The provision for car parking within this clause being only one storey 
also remains unchanged. 
 
Comment: The Department recommends that early childhood services are excluded 
ECE from this proposed amendment given the additional considerations when 
provisioning ECE services in multilevel buildings. 
 
Timeframes for short-term portable classrooms (e.g. demountables) as exempt 
development 
It is proposed to amend Subclause 38(1)(l)(iii) by increasing the timeframe for short-
term portable classrooms from 24 months to 48 months. The additional two years will 
provide schools with more security with their short-term portable classrooms.  
 
Comment: to the Department supports the increase in timeframe from 24-48 months for 
early childhood services on school sites that are located in a demountable, as a number 
of these are being progressed through the Department of Education’s infrastructure 
division. 
 
Child Care Planning Guideline – Site suitability guidance amenity impacts in low 
density residential areas 
The proposal states that impacts that may be considered include:  

• overlooking into adjoining properties  
• noise emissions  
• visual amenity impacts (e.g. additional building bulk and overshadowing)  
• complications to emergency evacuation.  

 
Comment: Developments with outdoor play space above ground floor in R2 zones 
should be referred for concurrence.  
 
Child Care Planning Guideline - Fire safety provisions for multi-storey child care 
centres and centres in multi storey buildings 
Changes to national standards for emergency and evacuation procedures are being 
made. An amendment made to the National Construction Code came into effect on 1 
July 2020 to enhance fire safety provisions in early childhood facilities above the ground 
floor in multi-storey buildings.  
 
Comment: The proposed changes mention changes to the guidelines to include that 
child care facilities must also comply with the amended requirements of the National 
Construction Code (1 July amendment). The Department would like to clarify what 
performance solutions are deemed adequate in the context of early childhood education 
and care services? 
We understand that the Australian Building Codes Board is in the process of developing 
guidance on this issue, however it would be preferable if the Child Care Planning 
Guidelines could provide more guidance to support stakeholders in not only 
understanding what the requirements are, but also in how to meet them.  
 
Consideration must also be given regarding the ages and mobility of children on floors 
above ground level. 
 
Child Care Planning Guideline - Consistent fence heights 
It is proposed to make minor edits to the Guideline for clarity purposes to resolve this 
inconsistency and add additional explanatory text for internal fences: “if the outdoor 



space is being fenced internally, then the fence must be at least 1.2m high”. This 
change will utilise the National Construction Code as a safety reference (Australian 
Standards 1926.1 – 2012). That Code requires 1.2m internal fence for outdoor play 
spaces.  
 
Comment: This does not provide clarity to ECE services on school sites. It could be 
clearer by stating the requirements for fencing heights for the boundary of the service 
premises and the requirements for fencing heights of internal fences 
 
Please note that the Quality Assurance and Regulatory Services Directorate of the 
Department of Education, being the Regulatory Authority for early childhood education 
and care services in NSW, has only commented on the proposed changes that affect 
early childhood services.  Our colleagues within the Department are considering 
changes that may impact schools and may provide feedback to this end. 
 
I would like to add that early childhood services operated by local government have 
raised concerns with the Department regarding proposed minimum separation distance 
of 200m between centre based child care centres and the introduction of hours of 
operation for the use of school-based child care in the exempt development pathway. 
There is a view that there should be greater emphasis on demonstrating demand for 
each service, rather than focusing on the distance between services. The Department 
notes that an oversupply of places may have the potential to impact on the quality of 
education and care provided to children.   
 
Thank you again for the opportunity to provide feedback to the Review.  We would 
welcome a conversation to explore those areas for clarification further. Please contact 
Ms Abigail Weldon-Chan, Director, Regulatory Strategy, Policy and Practice, by 
telephone on 02 8633 1840 or email at abigail.weldonchan@det.nsw.edu.au to discuss 
further. 
 
Yours sincerely 
 
 
 
 
 
Sharon Gudu 
 
Executive Director 
Quality Assurance and Regulatory Services 
Early Childhood Education 
 
17 December 2020 
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22 December 2020 
 

TfNSW Reference: SYD16/00581/14 

DPIE Reference: Education SEPP 2017  
 
Felicity Greenway 
Executive Director, State Policies and Strategic Advice 
NSW Department of Planning, Industry and Environment 
Locked Bag 5022 
PARRAMATTA NSW 2124 
 
 
 
Dear Ms Greenway, 
 
PROPOSED AMENDMENTS TO THE STATE ENVIRONMENTAL PLANNING POLICY 

EDUCATIONAL ESTABLISHMENTS AND CHILD CARE FACILITIES 2017 
 
Transport for NSW (TfNSW) appreciates the opportunity to provide comment on the 
proposed amendments to the State Environmental Planning Policy (Educational 
Establishments and Child Care Facilities) 2017 (ESEPP) as referred to us in DPIE’s 
correspondence dated 20 November 2020.  
 
TfNSW has previously provided comments to DPIE in relation to the ESEPP and the 
respective requirement for TfNSW certification for complying development certificates 
(CDCs) under clause 4(1)(j1) of Schedule 1 of the Environmental Planning and 
Assessment Regulation 2000 (EPA Regulation) in correspondence dated 9 and 20 
December 2019 and 25 March 2020.  
 
Detailed comments on the proposed amendments to the ESEPP are provided at 
Attachment A for DPIE’s consideration. The key areas discussed fall into the following 
categories: certification times; legislative issues; the increased level of growth proposed 
to be permitted without Development Consent; short-term portable classrooms; 
Universities and TAFEs; and Pedestrian Safety Guidelines. 
 
TfNSW requests that our previous recommended rewording of clause 4(1)(j1) of Schedule 
1 of the EPA Regulation is considered and implemented in the amendments to the ESEPP 
and EPA Regulation, in addition to the comments provided in Attachment A.  
 
Thank you for the opportunity to provide advice on the ESEPP amendment. Should you 
have any questions or further enquiries in relation to this matter, Amanda Broderick 
would be pleased to take your call on phone 8849 2391 or email: 
development.sydney@transport.nsw.gov.au  
 
Yours sincerely 

 
 
 

Cheramie Marsden  
Senior Manager Strategic Land Use  
Land Use, Networks & Development, Greater Sydney Division   
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Attachment A: Detailed Comments on proposed amendments to the ESEPP 2017 
 

TfNSW Certification under EPA Regulation Schedule 1 Forms (Part 2, s 4.1.j1) 
 
Certification Times:  
TfNSW advises that the requirement for TfNSW certification of road network impacts for 
school CDCs under the EPA Regulation takes significant time to process. This creates 
delays particularly for the first applications received by TfNSW. The initial cases did not 
resolve with TfNSW providing certification to support the CDCs, as the certification 
requests did not have adequate supporting information. TfNSW issued requests for 
additional information and the additional information was not received. The information 
(commonly missing) that is required to proceed with the issue of a certificate is:  
 

I. written confirmation from councils that the traffic impacts on the local road network 
as a result of proposed developments are acceptable; and  

II. whether the relevant council has any specific conditions/requirements to be met 
in order for the traffic impacts to be acceptable.  

 
We require this information as TfNSW does not have responsibilities under the Roads Act 
1993 for the management of local roads. Councils, as the roads authority, also need to 
issue any relevant s138 consent to any works required (on any road) under the Roads Act 
1993, as well as issue land owner’s consent to any works within the road reserve (the road 
reserve of any road, with the exception of Freeway and Crown Roads, is vested in the 
local council). 
 
TfNSW originally advised against adopting the certification requirement due to issues 
regarding legislative conflict. To date TfNSW has not been able to issue the relevant 
certificates for these initial sites to the developers as the advice from councils are still 
pending. In this aspect the ESEPP complying development provision has not led to faster 
approval times.  
 
Legislative issues:  
The legality of TfNSW to comment on local roads is another key concern of TfNSW. The 
provision requires TfNSW to provide certification in relation to both the state road and the 
local road network. This is outlined specifically in clause 4(1)(j1) of Schedule 1 of the 
Environmental Planning and Assessment Regulation 2000. TfNSW is to certify that: “any 
impacts on the surrounding road network as a result of the development are acceptable 
or will be acceptable if specified requirements are met”. As unclassified roads are not 
generally within the ambit of TfNSW functions under the Roads Act 1993, TfNSW is 
required to obtain written confirmation from the relevant local council that the impacts are 
acceptable, prior to issuing a certificate.  
 
This is because local councils are usually the roads authority for all roads and retain 
responsibility for the management of all unclassified roads under funding arrangements 
with TfNSW. Unless consultation with the relevant council has occurred, TfNSW cannot 
demonstrate that it has properly discharged its duty to consider the impacts of the 
proposed development on the local road network. 
 
It would be more effective for local councils to comment directly to proponents regarding 
the local road network (except in the instance of Roads Act approvals that require TfNSW 
concurrence), and for TfNSW to provide our comments or concurrence in relation to the 
state road network (where necessary). This would help to reduce ‘red-tape’ and confusion.  
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State Environmental Planning Policy (Educational Establishments and Child Care 
Facilities) 2017   
 
Growth permitted without Development Consent:  
Schools are currently (under ESEPP, s36) allowed to develop one storey facilities without 
development consent (i.e. via Part 5 REF planning pathway) subject to the development 
not exceeding 10% of the existing student or staff numbers “(compared with the average 
of each of those numbers for the 12-month period immediately before the commencement 
of the development)”. So currently there is the potential for a 10% increase per annum in 
school populations without the need for a DA.   
 
The proposed changes to the ESEPP will amend this provision to ‘an additional classroom 
(30 students) or 10% of the existing student or staff numbers, whichever is the greater.’ 
We understand this is in recognition that 10% can have negligible benefit in some cases 
for smaller school populations (e.g. 10 students for a school with 100 population). However 
TfNSW has concerns with this, as an increase of 10% per 12 months without DA consent 
already presents significant risk of traffic increases not being adequately assessed and 
mitigated, particularly for large schools. For example, 30 students may result in 15-27 
additional peak hourly vehicle trips in regional areas (assuming 50-90% travel by car) 
every 12 months, leading to potentially significant cumulative increases in traffic and 
resultant road safety and efficiency impacts if intersection treatments are not adequate.  
 
For this reason, TfNSW often requests DA conditions to enforce maximum caps on the 
capacity of schools to prevent a creep in student numbers and to prevent the resultant 
traffic and road safety impacts going unchecked. ESEPP s3 provides that “Nothing in this 
clause authorises the carrying out of development in contravention of any existing 
condition of the most recent development consent (other than a complying development 
certificate) that applies to any part of the school, relating to hours of operation, noise, car 
parking, vehicular movement, traffic generation, loading, waste management, landscaping 
or student or staff numbers.” 
 
If this change proceeds, we will lose the ability to adequately condition developments in 
terms of caps on student numbers to enable appropriate mitigation measures to be 
implemented and prevent increases where mitigation has not been assessed or 
implemented. 
 
Short-term portable classrooms:  
Short-term portable classrooms as exempt development are currently permitted to remain 
onsite up to 24 months. Within the amendments there is the proposal is to increase this 
time limit to 48 months. We note that there is no population cap or floor area cap on this 
type of exempt development, even if there is a DA specifying a school population cap. 
This appears to be a loophole that, if exploited, could result in unlimited traffic generation 
impacts.  
 
There is also a question of permissibility if the demountable was removed and then 
reinstalled (or replaced by another demountable) shortly after removal. Duration-based 
limits can be problematic. We have concerns with this potentially being exploited and 
leading to traffic impacts that are not properly assessed and mitigated. We request 
clarification on how the ‘removal and replacement’ issue would be prevented. At a 
minimum we request a clause is to be inserted similar to clauses 36(2) and (3) to reinforce 
the 10% or 30 students rule and the DA consent condition population cap rule. 
 
 
 

https://legislation.nsw.gov.au/view/html/inforce/current/epi-2017-0494#sec.36
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Universities and TAFEs:  
Clause 46 and 53 of the ESEPP currently allows development of one storey facilities to 
be permitted by or on behalf of a public authority without development consent on land 
within the boundaries of an existing tertiary facility. Clauses 46(1)(a) and 53(1)(a) restrict 
the development to one storey. The proposed ESEPP amendments would allow for two 
storey facilities as long as there is no alteration to traffic or transport arrangements, and 
no contravention to an existing condition of consent.  
 
TfNSW has concerns with this proposed approach, as an increase of GFA without DA 
consent has significant risk of traffic increases not being adequately assessed and 
mitigated, particularly for large educational establishments such as universities or TAFEs. 
If DA consent was required for two storeys works, adequate mitigation measures could be 
implemented as conditions of consent. 
 
Supporting Guidelines  
 
Pedestrian safety: 
TfNSW is strongly supportive of including consultation requirements with TfNSW in the 
‘Guide to the State Environmental Planning Policy (Educational Establishments and Child 
Care Facilities) 2017’, however the proposed wording requires amendment. 
 
TfNSW would like the wording in relation the description of TfNSW’s authority for traffic 
control devices to reflect that TfNSW has a concurrence role for all works on classified 
roads, and for traffic signals and speed zones on all roads.  
 
Local council is the consent authority under the Roads Act for traffic signs, road markings, 
or other devices, to direct or warn traffic on, entering or leaving an unclassified road (with 
the exception of works involving traffic signals and speed zone changes on local roads, 
for which TfNSW is responsible).  
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17 December 2020 
 
 
 
 
Director Infrastructure Policy and Assessment Practice 
NSW Department of Planning, Industry and Environment 
Locked Bag 5022,  
Parramatta NSW 2124 
 
 
 
 
Dear Sir/ Madam 
 
 
Proposed amendments to the Education SEPP 
 
Thank you for the opportunity to comment on the proposed amendments to the State 
Environmental Planning Policy (Educational Establishments and Child Care Facilities) 2017 
(Education SEPP).  We generally support the proposed changes as outlined in the Explanation 
of Intended Effect.  
 
We have concern in regards to the changes to Clause 36 as detailed below and consider that 
further details are required to assist in the future interpretation of the proposed amendments 
to Clauses 25 and 36 and to the child care planning guidelines. Our comments on these 
changes are provided below. 
 
Amendments to Clause 25(2) Centre-based child care facility—non-discretionary 
development standards.  
 
The proposed changes include nominating a minimum separation distance of 200m between 
centre based child care centres. The following matters need clarification:   


o How separation distance is to be measured (eg from the boundary of the lot, or 
from the centre itself) 


o How applications are to be assessed/determined if more than one application has 
been submitted and approval of both would contravene the minimum distance 
requirement.  


o Whether the minimum distance captures existing childcare centres and/or does 
this consider existing approved centre based child care centres.  


o How much weight the amendment has when subclause 3(b) allows the consent 
authority to vary the minimum distance. 
 


Amendments to Clause 36 Schools—development permitted without consent.  
 
The proposed changes include permitting a (overall maximum) two storey school facility 
without consent. We are concerned that the proposed changes allow two storeys with a 
minimum 5m setback from any property boundary with land in a residential zone but maximum 
building height has been nominated.  







 


 


This could result in a built form exceeding the maximum building height allowed under the 
relevant Environmental Planning Instrument, yet conforming to the allowable two stories. It is 
requested that proposed amendments be altered to require both a maximum of two stories 
and compliance with the maximum building height allowed under any other applicable 
environmental planning instrument. 
  
Child Care Planning Guideline – Site suitability guidance amenity impacts in low 
density residential areas 
 
It is requested that further details be provided within the Planning Guideline including worked 
examples demonstrating the requirements for a play area to be included in the “outdoor” area 
calculation. For example, to detail whether a first floor play area on a balcony which is partially 
covered could be included in the calculation of the outdoor play area as specified by clause 
108 of the Regulation.  
 
Should you require further information or clarification on any matters raised in this submission, 
please contact me on 4645 4608.   
 
Yours faithfully,  
 
 


 
 
 
David Smith 
Executive Manager Urban Centres 
City Development   
 















 

 
 
 
 
 
 
 
 
 
Submission – Review of the Education SEPP 2017 
 
Ku-ring-gai Council welcomes the opportunity to provide feedback on the 
exhibited Explanation of Intended Effects for the proposed amendments to the 
Education SEPP. The education sector in Ku-ring-gai is a major employment 
activity with many schools with substantial land holdings and facilities. 
 
This submission has been prepared by Ku-ring-gai Council staff. Due to the 
lead time for reporting to Council Meetings, it has not been formally endorsed 
by Council.    
 
Ku-ring-gai Council made a detailed submission to the Draft State 
Environmental Planning Policy (Educational Establishments and Child Care 
Facilities) 2017. This original 2017 submission has been reviewed, alongside 
the Explanation of Intended Effects, exhibited November 2020. 
 
The detailed comments forming Councils submission are outlined on the 
following pages 2 - 5.  
 
Council may provide a supplementary submission on this matter.  
 
If you have any questions regarding this submission, please contact 
Alexandra Plumb, Urban Planner on aplumb@kmc.nsw.gov.au or 9424 0795.  
 
Yours sincerely,  

 
Antony Fabbro 
Manager, Urban and Heritage Planning  
 
  

mailto:aplumb@kmc.nsw.gov.au
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Ku-ring-gai Council Submission – Review of the Education SEPP 2017 
 
 
1. Clarifying permissible uses on State Land and clarifying 

circumstances where schools can be expanded 
 
The EIE notes that it is proposed to reword subclause 16(2) and 16(3) in order 
to: 

• permit development that is currently permitted with development 
consent under an environmental planning instrument on land adjacent 
to land containing an existing educational establishment if there is a 
valid site compatibility certificate applying to the development and the 
land containing the educational establishment is prescribed state land.  

• permit development that is permitted with development consent on land 
where there is an educational establishment to be carried out with 
development consent on land adjacent to the education establishment 
if there is a valid site compatibility certificate applying to the 
development and the adjacent land is prescribed state land.  

 
The Council submission from 2017 objected to the provisions allowing site 
compatibility certificates to be issued to permit a school site to adopt the 
zoning of the adjoining land to facilitate additional facilities, and for the 
disposal of surplus educational land, as it would see a potential reduction in 
land available for educational purposes and is contrary to the stated 
objectives of the SEPP, which is to provide for the growing demand for 
educational establishments.  
 
2. Restricting child care centres within close proximity of each other in 

low density residential zones  
 
The EIE notes that concerns have been raised about amenity impacts, such 
as traffic and noise, arising from child care centres being in close proximity to 
each other in Low Density Residential zones (R2), and that in response a 
minimum separation distance is being considered. Council’s submission to the 
draft SEPP in 2017 outlined that Council supported permitted centre-based 
child care centres in the R2 zone, on the condition that it is supported by 
appropriate planning controls to protect the local amenity. Accordingly, 
Council is supportive of the proposal to introduce a minimum separation 
distance between centre-based child care facilities as a measure to address 
amenity impacts. 
 
The EIE suggests a minimum distance of 200m, however no information has 
been provided as to how this distance was selected. If the proposed 
separation distance is aiming to alleviate traffic impacts then a greater 
separation distance may be required. There is also no information on how the 
distance will be measured, for example will it be a 200m linear distance within 
a street? Or a 200m radius in any direction? 
 
Should the SEPP be amended to include a control in relation to the minimum 
separation distance between child care centres, then the control should be 
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established as a ‘’must not consent clause’’. The control needs to be 
supported by very clear and well prescribed methods on how the separation 
distance is calculated so that there is no uncertainty or ambiguity.  
 
3. School development permitted without consent for two-storey 

buildings and tertiary institution development permitted without 
consent for two-storey buildings  

 
The Council submission from 2017 raised significant concerns with, and did 
not support non-government schools being prescribed as public authorities 
and thus enabling them to use the development without consent provisions of 
the Education SEPP. As private entities, non-government schools do not have 
the level of accountability to the broader community or the internal processes, 
or financial motivation to rigorously assess development under Part 5 of the 
EP&A Act. The submission also raised concern that the NSW Code of 
Practice for Part 5 activities for registered non-government schools, which 
provides the statutory framework for non-government schools to undertake 
Part 5 Assessments, is too reliant on self-regulation. These concerns are 
reiterated having consideration for the proposed development without consent 
amendments.  
 
Currently Clause 36, Clause 46 and Clause 53 of the Education SEPP allows 
existing schools and tertiary institutions to develop of one storey buildings 
without development consent, and it is proposed to increase this to a 
maximum of two storeys permitted without consent. Council does not support 
the proposal to permit development without consent for two storey buildings. 
The proposed increase in height also increases the potential for adverse 
impacts such as poor urban design outcomes, solar access and 
overshadowing, privacy impacts for adjoining properties, and it is Council’s 
concern that these adverse impacts may not be adequately or rigorously 
considered as part of the Part 5 assessment by non-government schools or 
tertiary institutions.  
 
4. Planning pathways for development affected by 10% student cap 
 
The EIE notes that Clause 36 of the SEPP currently allows the development 
of one storey school facilities without development consent, subject to a 10% 
cap on student numbers or staff employed at the school. The EIE proposes to 
amend the current 10% cap to ‘equivalent to an additional classroom (30 
students) or 10% of the existing student or staff number, whichever is greater. 
The EIE notes the reason for the proposed amendment is that it is 
disadvantaging smaller regional and rural schools, which have low student 
numbers, as the 10% cap does not permit much growth. As the reasoning for 
the amendment is to directly benefit smaller regional and rural schools, then it 
is suggested that the proposed amendment only apply to schools in regional 
and rural areas, and leave schools within the metropolitan areas with the 
current 10% cap.  
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5. Allowing shops selling school related supplies  
 
The EIE notes that clarification is required regarding what can be sold in 
schools under subclause 39(1)(a)(v). The drafting of the wording within the 
clause needs to clarify that the goods sold within schools must be related to 
the school use, and not of a general nature to serve the wider public. 

 
6. Consulting with TfNSW about changes to pedestrian access points  
 
The EIE notes that an amendment is proposed to include the requirements to 
consult with TfNSW around changes to pedestrian access points at schools in 
order to allow TfNSW to assess the appropriateness of the pedestrian access 
point changes and to ensue pedestrian safety. This amendment is supported.  
 
7. Child Care Planning Guideline – Requirements for centre-based child 

care to consider local character  
 
The issue of child care centres and consideration of local character is a key 
concern of Council. Council’s submission from 2017 noted that centre-based 
child care in the R2 zone would be supported, on the condition that it is 
supported by sufficient and appropriate planning and design controls to 
protect the visual character of residential neighbourhoods. Residential areas 
in Ku-ring-gai are characterised by buildings within a landscape setting with 
large canopy trees. The Ku-ring-gai DCP has well developed controls 
addressing these matters, and have been tailored to Ku-ring-gai’s specific 
character. As previously outlined in the 2017 submission to the Draft 
Education SEPP, Council recommends that the Child Care Planning 
Guidelines be amended to allow existing DCP controls to apply. This would 
deliver a much more successful outcome for consideration of local character, 
in lieu of the proposed amendment to update the Child Care Planning 
Guideline with references to consider the Department of Planning’s Local 
Character and Place Guideline.  
 
8. Threshold triggers for State significant development  
 
Currently all new schools, and many alterations and additions to schools and 
tertiary institutions are considered State Significant Development. The EIE 
proposes amendments to the threshold triggers for State Significant 
Development, including: 

• Amendment to introduce a requirement for the capital investment value 
for new schools to be $20million. Currently all new schools regardless 
of the capital investment are State significant development.  

• Amendment to increase the capital investment value for alterations and 
additions to existing schools from $20million to $50million, and to 
permit demolition and redevelopment of an existing school via this 
clause.  

• Amendment to increase the capital investment value for tertiary 
institutions from $30million to $50million.  
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The proposed amendment to introduce a capital investment value for new 
schools of $20million will mean that new schools with a capital investment 
value of less than $20milltion (which would be smaller scale schools), will 
either go through the complying development assessment pathway, or will be 
assessed as local development by the local council. New schools with a 
capital investment value of $20million or more will still be assessed as State 
Significant Development. The proposed amendment to increase the capital 
investment value for alterations and additions to existing schools from 
$20million to $50million will mean that more projects will go through the 
complying development pathway. The proposed amendments to the capital 
investment value for state significant development for new schools, and 
alterations and additions will meant that more projects will go through the 
complying development assessment pathway.  
 
As outlined in Councils 2017 submission, Council has significant concerns 
with the complying development provisions which permit 4 storey/22m new 
buildings that have the potential to have significant environmental and 
amenity impacts on neighbours and surrounding communities. It is Council’s 
view that the complying development framework cannot adequately consider 
such issues, and should be either assessed as local development by the local 
Council, or as State Significant Development.  
 
 



From: noreply@feedback.planningportal.nsw.gov.au on behalf of Planning Portal - Department of Planning and Environment
To: DPE PS Education SEPP Mailbox
Cc: DPE PS ePlanning Exhibitions Mailbox
Subject: Webform submission from: Review of the Education SEPP 2017
Date: Thursday, 17 December 2020 5:26:24 PM
Attachments: lgnsw-draft-submission-on-education-sepp.pdf

Submitted on Thu, 17/12/2020 - 17:22

Submitted by: Anonymous

Submitted values are:

Submission Type
I am submitting on behalf of my organisation

Name
First name
Jane

Last name
Partridge

I would like my submission to remain confidential
No

Info
Email
jane.partridge@lgnsw.org.au

Suburb/Town & Postcode
2000

Submission file
lgnsw-draft-submission-on-education-sepp.pdf

Submission
Please find LGNSW draft submission attached.

I agree to the above statement
Yes

mailto:noreply@feedback.planningportal.nsw.gov.au
mailto:noreply@feedback.planningportal.nsw.gov.au
mailto:education.sepp@planning.nsw.gov.au
mailto:eplanning.exhibitions@planning.nsw.gov.au
mailto:jane.partridge@lgnsw.org.au
https://pp.planningportal.nsw.gov.au/system/files/webform/draft_plans_education_sepp/115256/lgnsw-draft-submission-on-education-sepp.pdf



 


 


 
 
 
 


LGNSW Submission to 
Department of Planning Industry and Environment 


Review of the Education SEPP 2017 
 
 


December 2020 
 
 
 
 
 
 
 
 
 
 


  







 


Draft LGNSW Submission on Review of Education SEPP, December 2020   
2 


 


Table of Contents 
1.0 Opening .......................................................................................... 3 


2.0 Background .................................................................................... 3 


3.0 Summary of LGNSW Position ....................................................... 4 


4.0 Issues ............................................................................................. 6 


4.1 Use rights of adjoining land ..................................................................................... 6 


4.2 Clarifying circumstances where schools can be expanded ...................................... 7 


4.3 Increased height for development permissible without consent ............................... 8 


4.5 Longer time period for temporary classrooms .......................................................... 9 


4.6 New triggers for State significant development (SSD) ........................................... 10 


4.7 Innovation hub activities ........................................................................................ 10 


4.8 Hours of operation for exempt development .......................................................... 11 


4.9 Conditions of Consent ........................................................................................... 11 


4.10 Separation distance for child-care centres ........................................................... 11 


4.11 Updates to Child Care Planning Guideline........................................................... 12 


4.12 Student housing .................................................................................................. 13 


4.13 Further consultation and exhibition of a draft Education SEPP ............................ 14 


5 Conclusion ................................................................................... 15 


Appendix 1 - Summary of Recommendations .................................... 16 


 


  







 


Draft LGNSW Submission on Review of Education SEPP, December 2020   
3 


 


1.0 Opening 
 
Local Government NSW (LGNSW) welcomes the opportunity to make a submission to the 
Department of Planning Industry and Environment (DPIE) on the review of the Education SEPP 
2017. 
 
LGNSW is the peak body for local government in NSW, representing NSW general purpose 
councils and related entities. LGNSW facilitates the development of an effective community-
based system of local government in the State.  
 
Local government plays a key role in identifying and advocating for the provision of State 
Government infrastructure to meet the needs of local communities (e.g. schools, hospitals). 
State and Commonwealth Government growth plans and projects need to make up front 
provision for the delivery of associated local infrastructure. 
 
LGNSW welcomes DPIE’s review of this policy and has advocated for this review on behalf of 
our members. As stated in our position statement on planning and local decision making, 
LGNSW advocates for:  


7.10 A review of State Environmental Planning Policies (SEPPs), with priority given to 
housing related SEPPs so that housing solutions developed by councils are not undermined 
and SEPP (Educational Establishments and Child Care Facilities) 2017 with a view to 
returning planning decisions relating to the location, type and design of childcare centres to 
councils.1 


 
This is a draft submission awaiting review by the LGNSW Board. Any revisions made by the 
Board will be forwarded to DPIE. 
 


 


2.0 Background 
 


DPIE is undertaking the first review of the State Environmental Planning Policy (Educational 
Establishments and Child Care Facilities) 2017 since it was introduced in 2017.  
The proposed amendments are outlined in the explanation of intended effects (EIE) which was 
released for consultation in November with submissions closing Thursday 17 December 2020. 
The proposed amendments form part of the NSW Planning Reform Action Plan. 
 
The DPIE amendments aim to further streamline the delivery of school infrastructure, facilitate 
the delivery of student housing, address feedback regarding child care centres in low density 
residential zones and other operational and policy comments raised by stakeholders. 
 
The EIE indicates that the key proposed amendments to the Education SEPP include: 


• providing changes to capital investment value (CIV) thresholds to ensure the planning 
assessment pathway is commensurate with scale and impacts of proposed project; 


• streamlining approval processes, to make it easier for schools, TAFEs and universities 
to build new facilities and improve existing ones; 


 


1 https://www.lgnsw.org.au/common/Uploaded%20files/Policy/LGNSW_Policy_Platform_-_April_2020.pdf 


 



https://www.lgnsw.org.au/common/Uploaded%20files/Policy/LGNSW_Policy_Platform_-_April_2020.pdf
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• supporting the new student housing strategy proposed in the Housing Diversity SEPP 
for student housing on schools and tertiary institution campuses including TAFEs; 


• making provision for innovation hub activities within existing tertiary institutions; 
• addressing concerns about impacts of child-care centres within Low Density Residential 


Zones (R2); 
• streamlining the planning system for education and child care facilities including changes 


to exempt and complying development; 
• bringing national laws regulating early childhood education and care into the state 


planning system; 
• bringing the Department of Education (DoE) into the planning process and giving child 


care providers and developers upfront information about all national and state 
requirements for new child care services; 


• streamlining delivery of new schools and upgrading existing facilities with a focus on 
good design; and 


• assisting TAFEs and Universities to expand and adapt their specialist facilities in 
response to the growing need, while allowing for more flexibility in the use of their 
facilities. 


 


 


3.0 Summary of LGNSW Position 
 


LGNSW’s policy positions are informed by the views of our member councils. LGNSW has two 
planning related Fundamental Principles. Our Fundamental Principles are the overarching 
principles on matters of importance to local government endorsed at our annual conference, 
most recently in November 2020. These two principles2 are of direct relevance to this submission 
and are as follows:  
  


• That local government is best placed to lead and influence local and regional planning 
processes according to the needs and expectations of local communities.   


• That our communities’ quality of life is a priority of local government planning.  
  
In developing education facilities and infrastructure, approval authority is often removed from 
councils, which does not align with these Fundamental Principles. Where this occurs, councils 
need to be confident that the assessment process fully recognises and addresses the significant 
local impacts of these developments on community quality of life and amenity.  
 
LGNSW strongly opposes the ongoing reduction in community participation requirements for 
development undertaken by the State government and considers this to be contrary to the objects of 
the Environmental Planning and Assessment Act 1979. Clause 1.3(j) of the Act3 is as follows: 
 


(j)  to provide increased opportunity for community participation in environmental planning and 
assessment. 


 
Increasing the types of development that do not require consent and public notification is considered 
to be contrary to the objects of the current planning legislation and any such reforms should not  
be progressed. 


 


2 https://www.lgnsw.org.au/common/Uploaded%20files/Policy/LGNSW_Policy_Platform_-_April_2020.pdf 
3 https://www.legislation.nsw.gov.au/view/html/inforce/current/act-1979-203#sec.1.3 



https://www.lgnsw.org.au/common/Uploaded%20files/Policy/LGNSW_Policy_Platform_-_April_2020.pdf

https://www.legislation.nsw.gov.au/view/html/inforce/current/act-1979-203#sec.1.3
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This submission is based on the views of our member councils which are conveyed in the 
LGNSW’s Policy Platform. Please note the following extracts from LGNSW’s Policy Platform4 
which are pertinent to this submission: 


LGNSW advocates for: 


4.4 New models for rural and regional infrastructure and service delivery, including 
consideration of council coordination and/or implementation, that are built on close 
collaboration between local, state and federal government. 


6.1 Mandatory upfront engagement by State and Commonwealth governments with local 
government about specific local priorities.  


6.2 Effective coordination of State and Commonwealth funding programs where co-
contribution is required.  


6.3 State and Commonwealth Government growth plans and projects must make upfront 
provision for, and include, the delivery of associated local infrastructure.  


6.4 Increased opportunity for community use of state and federal facilities. 


7.1 The planning system to ensure the voice of local communities is heard through:  
• the well understood and accepted councillor representation system, which 
provides transparency and accessibility to communities;  
• genuine local representation, including councillors, on regional planning panels, 
and  
• third party merit appeal rights in respect of all categories of development 
applications, including decisions made by the Independent Planning Commission 
(IPC). 


7.3 Local government to retain control over the determination of locally appropriate 
development – local planning powers must not be overridden by State plans and 
policies or misuse of state significant development provisions.  


7.4 Local government to be treated as a partner (not just another stakeholder) in 
metropolitan, regional and district planning processes - the role and voice of local 
government is vital in delivering productivity, liveability and sustainability. 


7.8 Reforms to the planning system to include a fundamental review of its primary purpose 
and work to improve its efficiency and effectiveness, by consolidating state policies and 
local plans in local planning instruments, streamlining plan-making and development 
assessment and ensuring councils have adequate powers to implement provisions. 


14.4 The NSW Government to ensure that any new schools constructed in a local 
government area provide appropriately-sized off-street drop off and pick up zones. 


  


 


4 https://www.lgnsw.org.au/common/Uploaded%20files/Policy/LGNSW_Policy_Platform_-_April_2020.pdf 
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4.0 Issues 
 


4.1 Use rights of adjoining land  


 


DPIE proposes to amend and clarify the existing provisions in Clause 16 of the Education SEPP. 
DPIE asserts that this clause already permits additional uses on State land and the proposed 
amendment is intended to assist with the interpretation and usability of the Education SEPP. 
The EIE states that the intention of subclause 16(2) is to allow local provisions to apply to land 
adjoining an existing educational establishment that currently apply to the land of the existing 
educational establishment, if a site compatibility certificate (SCC) has been issued and the 
educational establishment is on State land.  For example, this would allow residential 
development within the grounds of an existing school where land adjoining the school is zoned 
residential. Subclause 16(2), Additional uses of certain State land permitted, is as follows: 


(2)  Development for a purpose that is permitted under this Policy without development 
consent on land by the zoning of that land may be carried out without development 
consent on adjacent land— 


(a)  that is prescribed State land despite any local environmental plan applying to 
that adjacent land, and 


(b)  on which is located a school or TAFE establishment. 
Note—This subclause and subclause (3) apply whether or not the land to which the relevant zoning 


applies and the adjacent State land (or former State land) are subject to the same environmental 
planning instruments.5 


 
The following example is included in the EIE: if a government school site is zoned SP1 Special 
Activities and the land adjoining it is zoned R1 General Residential, it is intended to make 
residential development a use permissible with consent within the grounds of the existing school 
if a site compatibility certificate has been issued. The residential development would still be 
subject to provisions of the relevant Local Environmental Plan or other applicable council 
policies.6 
 
LGNSW strongly objects to this proposal as it circumvents the planning proposal process,  
potentially undermines local strategic plans and is considered contrary to the community 
participation objects of the Environmental Planning and Assessment Act 19797, as referred to in 
section 3 of this submission. 


 


The requirement for a planning proposal is considered appropriate to ensure both community 
consultation is adequate and the demand for local infrastructure can be considered and does 
not place a burden on council to fund improvements to local infrastructure (e.g. roads, traffic 
network, open space and social infrastructure). 
 
LGNSW is concerned that the proposal to allow for an adjoining land use to be permitted on a 
school site with a SCC may result in increased divestment of school land by the Department of 


 


5 https://www.legislation.nsw.gov.au/view/html/inforce/current/epi-2017-0494 
 
6 https://shared-drupal-s3fs.s3-ap-southeast-2.amazonaws.com/master-test/fapub_pdf/00+-
+Planning+Portal+Exhibitions/Explanation+of+Intended+Effect+-+Education+SEPP.pdf 
7 EP&A Act 1979, s 1.3 (j) 



https://www.legislation.nsw.gov.au/view/html/inforce/current/epi-2017-0494

https://shared-drupal-s3fs.s3-ap-southeast-2.amazonaws.com/master-test/fapub_pdf/00+-+Planning+Portal+Exhibitions/Explanation+of+Intended+Effect+-+Education+SEPP.pdf

https://shared-drupal-s3fs.s3-ap-southeast-2.amazonaws.com/master-test/fapub_pdf/00+-+Planning+Portal+Exhibitions/Explanation+of+Intended+Effect+-+Education+SEPP.pdf
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Education, particularly if schools are adjacent to the R4 high density zone and where there is 
pressure for increased development.  
 
LGNSW considers it inappropriate for the NSW Government to be involved in fast tracking the 
rezoning of school sites for other purposes. There needs to be rigorous processes in place to 
ensure that there is adequate land for future educational purposes based on strategic plans and 
regional plans that identify future population growth. Although it is proposed to require a SCC, 
this process is inadequate and, in accordance with normal rezoning processes, additional 
strategic planning and engagement with council and the community is required for any land use 
change affecting educational land so as to ensure that land which may be required for future 
educational purposes is not sold off or sterilized.   
 


Recommendation 1: LGNSW strongly opposes this proposed change. LGNSW 
acknowledges that it is proposed to amend the wording of subclause 16(2) for clarity. Whilst 
LGNSW supports the government’s intention to reform the planning system to stimulate 
economic activity and to create an improved planning system to benefit the communities of 
NSW, this provision, subclause 16(2), is contrary to the objects of the current planning 
legislation and should be deleted. 
 


 


4.2 Clarifying circumstances where schools can be expanded  


 


The EIE states that it is proposed to clarify provisions in clause 16 of the Education SEPP, which 
already permit additional uses on State land. The EIE asserts that the intention of subclause 
16(3) is to allow an existing educational establishment to expand their use on to land adjoining 
the establishment (e.g. expanding a school). It is proposed to reword subclause 16(3) to allow 
an existing establishment to expand onto adjoining land where educational establishments are 
not permitted, provided that a SCC has been issued and the adjacent land is prescribed State 
land. The current wording of 16(3) is as follows: 
 


(3)  Development for a purpose that is permitted under this Policy with development consent on 
land by the zoning of that land may be carried out with development consent on adjacent land, 
despite any local environmental plan applying to that adjacent land, if— 


(a)  there is a valid site compatibility certificate applying to the development, and 
(b)  the adjacent land was prescribed State land when the relevant planning panel issued the 


certificate, and 
(c)  a school or TAFE establishment is located on the adjacent land.8 


 
LGNSW is concerned about expanding schools on State land without a rezoning process and 
just a SCC. LGNSW strongly objects to this proposal as it circumvents the planning proposal 
process and is considered contrary to the objects of the Environmental Planning and 
Assessment Act 19799 as referred to in section 3 of this submission.  
 
The requirement for a planning proposal is considered appropriate to ensure both community 
consultation is adequate and the demand for local infrastructure can be considered and does 
not place a burden on council to fund improvements to local infrastructure (e.g. roads, traffic 


 


8 https://www.legislation.nsw.gov.au/view/html/inforce/current/epi-2017-0494 


 
9 EP&A Act 1979, s 1.3 (j) 



https://www.legislation.nsw.gov.au/view/html/inforce/current/epi-2017-0494
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network). There needs to be adequate assessment of proposals to expand school sites onto 
adjoining sites, particularly with respect to parking and traffic and potential impacts on existing 
residential development.  
 
There needs to be rigorous processes in place to ensure that there is adequate land for future 
educational purposes based on strategic plans and regional plans that identify future population 
growth. Although it is proposed to require a SCC, this process is inadequate and, in accordance 
with normal rezoning processes, additional strategic planning and engagement with council and 
the community is required for the planning of educational facilities across NSW. The State 
government’s focus on strategic planning should include the planning for educational facilities in 
order to provide adequate educational services and facilities for communities throughout NSW. 
 
LGNSW questions how the public is informed and can obtain access to information on these 
approvals particularly if living or buying property in the area. LGNSW would like clarity on 
whether there is a publicly accessible register of these approvals so the community can obtain 
this information. 
 


Recommendation 2: LGNSW strongly opposes the proposed change to the wording of 
subclause 16(3). LGNSW acknowledges that it is proposed to amend the wording of this 
clause for clarity. Whilst LGNSW supports the government’s intention to reform the planning 
system to stimulate economic activity and to create an improved planning system to benefit 
the communities of NSW, this provision, subclause 16(3), is contrary to the objects of the 
current planning legislation and should be removed. 
 
Recommendation 3: LGNSW advocates that a planning proposal and community 
consultation should be required for the expansion of schools and that councils are best placed 
to make decisions on these development applications. 
 


 
4.3 Increased height for development permissible without consent 
 


The proposed changes would amend clause 36 to allow the development of two storey facilities 
by or on behalf of a public authority within the boundaries of existing schools, TAFEs or tertiary 
institutions, without development consent. 
 
The EIE states that the proposed amendments are subject to the development not exceeding 
the equivalent of an additional classroom (30 students) or 10% of the existing student or staff 
numbers in schools, whichever is the greater. 
 
LGNSW is concerned that the proposed amendments could have negative impacts and 
considers that appropriate provisions are necessary to ensure that the facility: 


• has no impact on adjoining properties; 


• is reasonably set back from site boundaries; and  


• generates no additional traffic taking into consideration the site and school size. 
 
Particularly as development consent is not required, LGNSW is concerned about the proposed 
change to increase maximum building height from single to double storey and the potential 
increased impact of development on neighbouring properties, business, residents and the 
community. Increased development height may be inappropriate, particularly in fringe 
metropolitan area, regional and rural areas. This blanket provision is considered inappropriate 
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and does not provide for a detailed site assessment including issues such as slope, 
overshadowing, adjoining development and impact on amenity. 
 
LGNSW is also concerned whether there would be the opportunity to expand additional 
classrooms without development consent on multiple occasions, as the cumulative impact may 
result in unreasonable impacts to neighborhood amenity, including the generation of additional 
traffic and parking. It is recommended that use of this exempt pathway be limited to only once 
per school site, or by an appropriate site size/school student ratio, to ensure that the rate of 
school facilities delivered throughout this pathway is proportional to the school operation and 
site size. 
 


Recommendation 4: LGNSW recommends that use of this exempt pathway for development 
of two storeys be limited to only once per school site, or by an appropriate site size/school 
student ratio, to ensure that the rate of school facilities delivered throughout this pathway is 
proportional to the school operation and site size and to minimise cumulative impacts. 
 


 


4.5 Longer time period for temporary classrooms 
 


Currently temporary classrooms (such as demountables) are exempt development if removed 
within 24 months of being installed. The EIE indicates that subclause 38(1)(l)(iii) of the Education 
SEPP allows for the installation of short-term portable classrooms as exempt development within 
the boundaries of an existing school, if removed within 24 months of being installed. This is 
proposed to be increased to 48 months.  
 
LGNSW appreciates the intent of this proposed change but does not support it because of its 
potential to delay the construction of permanent classrooms where they are most needed. 
According to New South Wales data10, demountable classrooms are concentrated in western 
Sydney and in 2018, the Riverstone electorate had the highest number of demountable 
classrooms (168) in the Blacktown LGA. Demountable classrooms often also take up playground 
areas and sports fields, creating additional issues. 
  
The increase in the number of demountable classrooms across Sydney, and in particular 
western Sydney, indicates how capital works have lagged in areas that have had significant 
population growth and need more school infrastructure. This issue needs to be addressed by 
the NSW Government through additional strategic planning for growth and school infrastructure 
and the development on additional schools/classrooms and facilities in appropriate locations in 
a timely manner to meet demand. 
  


Recommendation 5: LGNSW objects to the proposed change to extend the life of demountable 
classrooms from 2 years to 4 years as exempt development and requests that the current 2-year 
period be retained. 


 
Recommendation 6: LGNSW advocates that the State government’s focus on strategic 
planning should include the planning for educational facilities in order to provide adequate 
educational services and facilities for communities throughout NSW without the long-term 
reliance on temporary classrooms. 


 


10 Released under Freedom of Information in 2018 
(https://thenewdaily.com.au/news/state/nsw/2018/09/12/demountables-nsw-western-sydney/)  



https://thenewdaily.com.au/news/state/nsw/2018/09/12/demountables-nsw-western-sydney/
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4.6 New triggers for State significant development (SSD) 
 
It is proposed to amend State Environmental Planning Policy (State and Regional Development) 
2011 to introduce a capital investment (CIV) value trigger for new schools and increase the 
capital investment value trigger for alterations and additions to schools and for new tertiary 
institutions. The new triggers are proposed to be: 


• $20 million for new schools,  


• $50 million for alterations and additions to schools; and  


• $50 million for tertiary institutions.  
 
LGNSW considers that schools of less than $20 million as local development are appropriate 
considering the scale of this development and requests that assessment guidelines and financial 
resources (where appropriate) are provided to councils. LGNSW supports increasing the trigger 
for development to be state significant development from a CIV of $20 million to $50 million for 
alterations and additions to schools, and a CIV from $30 million to $50 million for tertiary 
institutions, as it will give back the responsibility of assessment to councils, consistent with 
LGNSW policy. 
 


Recommendation 7: LGNSW supports the proposed changes to the value of project triggers 
for SSD as it will return the responsibility of assessment of these smaller scale local 
developments to councils. 
 
Recommendation 8: LGNSW requests the State government provide adequate support to 
councils to implement this change in terms of advice on the likely number of applications per 
year and resourcing such as finances (if appropriate) and assessment guidelines. 
 
 


4.7 Innovation hub activities 
 
The EIE indicates that the Education SEPP will be amended to permit ‘innovation hub activities’ 
on existing tertiary institutions as development permissible with consent. The EIE indicates that 
these activities will typically involve commercial uses associated with the tertiary institution, 
however, there is no definition of the term innovation hub activities. The EIE clearly states that 
residential accommodation would not be permitted as part of innovation hub activities.  
 
It is recommended that further detail be included to clarify how an innovation hub activity will be 
defined and the extent of the commercial component allowed as part of the use. A definition for 
innovation hub activities should be included and worded to ensure that: 


• any commercial use is ancillary;  


• any development does not detract from existing commercial centres;  


• any development is consistent with any local council strategy for centres; and 


• residential uses will not be permitted.  
 


Recommendation 9: Whilst LGNSW supports this change in principle, it is recommended 
that further detail be included to clarify how an innovation hub activity will be defined and the 
extent of the commercial component allowed as part of the use. A definition for innovation hub 
activities be included and be worded to ensure that: 


• any commercial use is ancillary;  


• any development does not detract from existing commercial centres;  
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• any development is consistent with any local council strategy for centres; and 


• residential uses will not be permitted.  


 
4.8 Hours of operation for exempt development 
 


DPIE proposes to introduce hours of operation for the use of school-based childcare in the 
exempt development pathway which will apply restrictions on the hours of operation for exempt 
school-based child-care development. The EIE states subclause 40(2)(d) currently permits the 
development of school-based child care as complying development, subject to operating hours 
(i.e. no operation on a Saturday or Sunday, or before 7am or after 7pm on a weekday, if there 
is no existing condition on development consent applying to the school relating to hours of 
operation).  The proposed hours of operation would be the same as those currently applying to 
complying development: no operation on a Saturday or Sunday or before 7am or after 7pm. The 
EIE indicates that these hours of operation would only apply where there is no existing condition 
on a development consent applying to the school relating to hours of operation. DPIE proposed 
to amend clause 38 ‘Existing schools—exempt development’ to introduce hours of operation for 
school-based childcare.  
 
LGNSW is not opposed to this change. 


 
4.9 Conditions of Consent  
 
Currently the Education SEPP contains clauses to ensure that development permissible without 
consent and complying development do not contravene any existing conditions of consent 
applying to the subject site. The provisions currently refer to the “most recent development 
consent”. DPIE proposes to amend the wording to ”the most relevant development consent” to 
ensure that all valid and relevant conditions of consent are considered.  
 
LGNSW supports this minor change. 
 


4.10 Separation distance for child-care centres  
 
It is proposed to introduce provisions to prevent child-care centres within close proximity of each 
other in low density residential zones (R2). A separation distance of 200m between child-care 
centres is being considered. The amendment seeks to address concerns raised about amenity 
impacts, such as noise and traffic, arising from child-care centres being near one another.
  
In-principle, LGNSW supports the 200m distance between centres and would prefer a larger 
distance. LGNSW queries how the separation distance of 200m was determined and the criteria 
used to determine this distance.  A larger distance of 500m is considered more appropriate.  
 
Feedback from some councils indicates that more services are being built than there are 
children and staff available.11 In examples provided to LGNSW councils note that all of these 


 


11 For example, in Cumberland LGA: 


• Hilltop Road in Merrylands: Early Elements Education (79 Hilltop Rd) and Hilltop Child Care 
Centre (with 2 licensed services at 34 and 38 Hilltop Rd) located within 400m of each other.  


• The Avenue, Granville; Granville TAFE Child Care Centre, France Fisk Child Care Centre and 
Palm Child Care Centre (located next door to each other) within 350m.  
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services have current vacancies and all services are meeting or exceeding the NQS. By 
establishing a separation distance we would aim to address this issue, which is clearly 
affecting utilisation numbers at each of these services, for any future planning. 
 
The local government sector supports proposed measures to ensure distance between centres 
are supported. Due to COVID-19 and the change in work practices and increased 
unemployment, some centres have vacancies when they never have before in decades. The 
concern is that over-supply can lead to poor quality outcomes for children if there is a shortage 
of quality teachers and quality sites.   
 
Rather than decisions being based on geographic distance, councils would prefer for centres to 
show that they meet community need through a feasibility study. With the SEPP, the requirement 
by councils for a feasibility study is no longer allowed. It should be a greater separation than 
200m PLUS a demonstrated need (through a feasibility study). This is particularly pertinent in 
the current economic climate considering the impacts of COVID-19 (including the revised lower 
population growth rates for many areas, more people working from home and the reduced 
demand for childcare services).  
 
LGNSW also queries who has the responsibility for oversight of the density and supply/demand 
issues of childcare services. Although councils previously had oversight of this issue, the SEPP 
removed that control.  However, no one in the State or local government seems to currently have 
clear responsibility for this planning issue. 
 
LGNSW recommends that advice/guidance be provided on how to calculate the separation 
distance. Clear and concise guidance is required to minimise confusion and debate between 
assessment planners and applicants/developers. 
 


Recommendation 10: LGNSW supports inclusion of a separation distance and requests that 


more than 200m be considered, with a recommendation that 500m would be appropriate.  


 
Recommendation 11: LGNSW recommends that clear and concise guidance be provided on 
how to calculate the separation distance.  
 
Recommendation 12: LGNSW recommends that the guidelines be amended to also require 
a feasibility study demonstrating need for the facility or upgrade be provided with any proposal. 


 
 


4.11 Updates to Child Care Planning Guideline  
 


DPIE proposes the following:  


• update the existing advice on how centre-based childcare facilities are to consider local 
character, streetscape and the public domain;  


• amendments to advice on how centre-based childcare facilities are to consider the selection 
and location of suitable sites;  


• update to provide further advice to improve the regulation of outdoor play spaces above 
ground floor in Low Density Residential zones – R2; and   


 


It should be noted that all of these services have current vacancies and all services are meeting or 
exceeding the NQS. By establishing a separation distance we would aim to address this issue, that 
is clearly affecting utilisation numbers at each of these services, for any future planning. 
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• to reference the new national standards for emergency and evacuation procedures made by 
the National Construction Code on 1 July 2020 to enhance fire safety provisions in early 
childhood facilities above the ground floor in multi-storey buildings. 


 
Councils support the need for greater clarity and guidance around the need for multi-storey 
education and care services in R2 Residential zones. Consideration needs to be given to the 
use of above ground outdoor play spaces and the need for such in low density zones. Greater 
clarity is also sought as to whether these above ground outdoor play areas are considered 
‘simulated outdoor environments’, thus confirming the need to submit the subsequent DA for 
concurrence. (Recent discussions with the Early Childhood Education Directorate suggest any 
‘outdoor play space’ provided above ground in a multi-storey service would be considered 
‘simulated’, however developers/providers often dispute this.)  
 
Fire safety in child-care centres which have multiple storeys storeys is a real issue. There are 
severe limits to how staff can safely evacuate non-walking children. When residential 
accommodation is located above the early childhood education centre (ECEC), this also causes 
issues (for example people can hang over their balcony with cigarettes and drop rubbish and 
other items).  
 
The SEPP and the Guideline should include best practice outcomes, not the minimum 
requirements. It is difficult to have quality services if the design of the building is sub-standard. 
(For example, some child centre designs include an area for bottle preparation in the nappy 
change area and this is not considered best practice.)  
 
Another significant issue missing from the proposed changes is the issue of timeframes for 
concurrent assessment.  Where council needs to seek concurrency from the DoE, this needs to 
occur within 7 days of the application being received. LGNSW recommends that DPIE consult 
further with councils as to whether they are able to seek concurrency in this timeframe, or 
whether this step is ineffective.  
 


Recommendation 13: LGNSW recommends that the DPIE to consult further with councils as 
to whether the timeframes for concurrent assessment are adequate and/or how it can be 
improved.  
 
Recommendation 14: LGNSW requests that a thorough review of the SEPP and the 
Guideline be undertaken by DPIE, in consultation with councils, and amended to include best 
practice outcomes, not minimum requirements. 
 
 


4.12 Student housing  
 


DPIE proposes the following amendments to provide a clearer planning pathway for student 
housing to be built on existing schools, universities and TAFE sites:  


• proposes to allow student housing as a development permitted with consent within the 
boundaries of an existing educational establishment. 


• student housing that is ancillary to a State significant development proposal for an 
educational establishment will be assessed as State significant development. 


• proposes that any stand-alone student housing development applications within the 
boundaries of an existing educational establishment will not be State significant 
development, irrespective of the CIV.   
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• student housing that is not within the boundaries of an existing education establishment 
may occur using the proposed provisions in the Housing Diversity SEPP. 


 
The EIE proposes that a definition for ‘student housing’ be contained within the Standard 
Instrument LEP and would refer to a building that:   


• provides accommodation and communal facilities principally for students enrolled to 
study at an education establishment during teaching periods; and   


• may incorporate some fully self-contained dwellings. 
 
LGNSW suggests that the definition of student housing be strengthened to ensure that non-
students are not able to reside in the student housing (e.g. evidence to be provided to 
demonstrate that a student housing provider is to manage the stock or there be a Plan of 
Management tied in with the consent). 
 
LGNSW suggests that further detail is required to ensure that any development is consistent 
with development in the adjoining zone/site, particularly if there are no height/FSR controls within 
the existing zone. 
 
It is noted that the Housing Diversity SEPP EIE released in July 2020 included proposed 
development standards for student housing and suggested that design guidelines for student 
housing could be developed to accompany the new Housing Diversity SEPP. LGNSW is still 
waiting on the release of the Housing Diversity SEPP to understand the proposed provisions 
relating to student housing.  
 
LGNSW recommends that clear and concise guidelines be provided on how to define the 
boundaries to clarify whether is it the land zoned and/or used for the purposes of an educational 
establishment. In some instances, land may be used for the purposes of an educational 
establishment but may not be zoned for educational purposes. 
  


Recommendation 15: LGNSW recommends that the definition of student housing be 
strengthened to ensure that non-students are not able to reside in the student housing. 
 
Recommendation 16: LGNSW recommends that further detail be provided to ensure that 
any development is consistent with development in the adjoining zone/site, particularly if there 
are no height/FSR controls within the existing zone. 
 
Recommendation 17: LGNSW recommends that clear and concise guidelines be provided 
on how to define the boundaries to clarify whether is it the land zoned and/or used for the 
purposes of an educational establishment.  
 
 


4.13  Further consultation and exhibition of a draft Education SEPP  
 
LGNSW considers it important for councils and other stakeholders to have the opportunity to review 
and provide comment on a draft of the changes to the Education SEPP before it made, as the EIE 
does not specify the wording that would be contained in the statutory document. 
 


Recommendation 18: LGNSW requests that councils can review and provide comment on a 
proposed draft of the amended Education SEPP before it is made. 
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5 Conclusion 
 
While LGNSW supports the government’s intention to reform the planning system to stimulate 
economic activity and to create an improved planning system to benefit communities in NSW, 
we oppose many of the proposed changes as detailed in section 4 of this submission.The NSW 
Government has not made a strong case for why some of the proposed amendments are 
necessary or warranted.  
 
LGNSW reiterates its position that local government is best placed to make decisions on 
development applications and education facilities should require consent, public notification and 
opportunities for participation and proceed according to a typical planning process which 
includes council as the decision maker.   
 
A summary of all recommendations is provided in Appendix 1. 
 
To discuss this submission further, please contact Vanessa Burow, Senior Policy Officer  
Planning at Vanessa.Burow@lgnsw.org.au. 
 


  



mailto:Vanessa.Burow@lgnsw.org.au
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Appendix 1 - Summary of Recommendations 
 


Recommendation 1: LGNSW strongly opposes this proposed change. LGNSW acknowledges 
that it is proposed to amend the wording of subclause 16(2) for clarity. Whilst LGNSW supports 
the government’s intention to reform the planning system to stimulate economic activity and to 
create an improved planning system to benefit the communities of NSW, this provision, 
subclause 16(2), is contrary to the objects of the current planning legislation and should be 
deleted. 


Recommendation 2: LGNSW strongly opposes the proposed change to the wording of 
subclause 16(3). LGNSW acknowledges that it is proposed to amend the wording of this clause 
for clarity. Whilst LGNSW supports the government’s intention to reform the planning system to 
stimulate economic activity and to create an improved planning system to benefit the 
communities of NSW, this provision, subclause 16(3), is contrary to the objects of the current 
planning legislation and should be removed. 


Recommendation 3: LGNSW advocates that a planning proposal and community consultation 
should be required for the expansion of schools and that councils are best placed to make 
decisions on these development applications. 


Recommendation 4: LGNSW recommends that use of this exempt pathway for development 
of two storeys be limited to only once per school site, or by an appropriate site size/school 
student ratio, to ensure that the rate of school facilities delivered throughout this pathway is 
proportional to the school operation and site size and to minimise cumulative impacts. 


Recommendation 5: LGNSW objects to the proposed change to extend the life of demountable 
classrooms from 2 years to 4 years as exempt development and requests that the current 2-
year period be retained. 


Recommendation 6: LGNSW advocates that the State government’s focus on strategic 
planning should include the planning for educational facilities in order to provide adequate 
educational services and facilities for communities throughout NSW without the long-term 
reliance on temporary classrooms. 


Recommendation 7: LGNSW supports the proposed changes to the value of project triggers 
for SSD as it will return the responsibility of assessment of these smaller scale local 
developments to councils. 


Recommendation 8: LGNSW requests the State government provide adequate support to 
councils to implement this change in terms of advice on the likely number of applications per 
year and resourcing such as finances (if appropriate) and assessment guidelines. 


Recommendation 9: Whilst LGNSW supports this change in principle, it is recommended that 
further detail be included to clarify how an innovation hub activity will be defined and the extent 
of the commercial component allowed as part of the use. A definition for innovation hub activities 
be included and be worded to ensure that: 


• any commercial use is ancillary;  


• any development does not detract from existing commercial centres;  


• any development is consistent with any local council strategy for centres; and 


• residential uses will not be permitted. 
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Recommendation 10: LGNSW supports inclusion of a separation distance and requests that 
more than 200m be considered, with a recommendation that 500m would be appropriate.  


Recommendation 11: LGNSW recommends that clear and concise guidance be provided on 
how to calculate the separation distance.  


Recommendation 12: LGNSW recommends that the guidelines be amended to also require a 
feasibility study demonstrating need for the facility or upgrade be provided with any proposal. 


Recommendation 13: LGNSW recommends that the DPIE to consult further with councils as 
to whether the timeframes for concurrent assessment are adequate and/or how it can be 
improved.  


Recommendation 14: LGNSW requests that a thorough review of the SEPP and the 
Guideline be undertaken by DPIE, in consultation with councils, and amended to include best 
practice outcomes, not minimum requirements. 


Recommendation 15: LGNSW recommends that the definition of student housing be 
strengthened to ensure that non-students are not able to reside in the student housing. 


Recommendation 16: LGNSW recommends that further detail be provided to ensure that any 
development is consistent with development in the adjoining zone/site, particularly if there are 
no height/FSR controls within the existing zone. 


Recommendation 17: LGNSW recommends that clear and concise guidelines be provided on 
how to define the boundaries to clarify whether is it the land zoned and/or used for the 
purposes of an educational establishment. 


Recommendation 18: LGNSW requests that councils can review and provide comment on a 
proposed draft of the amended Education SEPP before it is made. 
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Director Infrastructure Policy and Assessment Practice 


Department of Planning, Industry & Environment 


Locked Bag 5022 
PARRAMATTA NSW 2124 


 


 


Sent by email 


 


 


Proposed amendments to State Environmental Planning Policy – 


(Educational Establishments and Child Care Facilities) 2017 


Thank you for the opportunity to comment on the proposed amendments to State 
Environmental Planning Policy – (Educational Establishments and Child Care 
Facilities) 2017 (the Education SEPP). We understand and appreciate that several 
of these amendments respond to issues raised by relevant stakeholders in order to 
clarify provisions and streamline the planning approval pathways. 
 
Please find our comments in response to the proposed amendments in the 


attached table. 


If you have any questions regarding the submission, please contact Natalie White, 
on 4732 7833. 
 


Yours sincerely 


 


 
 


Natalie Stanowski 


Principal Planner 
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 Attachment: Draft Education SEPP Comments 


 


 


Issue Comment 


Definitions • Support the proposed amendment to the definition for an 


‘educational establishment’. This will provide clarity to the 


assessment pathway and ensure that new school facilities located at 


a distance from existing registered schools are assessed as a ‘new’ 


school rather than as alterations or additions.  


Development 


without consent 


• The importance of encouraging school infrastructure growth, in 


particular with Covid-19 impacts and the significant financial 


recovery required on the private educational sector is 


acknowledged. The proposal to increase the current height limit to a 


maximum of two storey facilities is generally supported. However 


the following concerns are raised: 


o It appears that the parking provisions will remain unchanged, 


which is not supported. It is recommended that consideration is 


given to increasing the parking requirements to account for the 


additional traffic generated from increased development. 


o It is recommended that the guidelines are amended to 


adequately respond to the additional height that is proposed 


and that may be located adjacent to low density residential 


uses. It is recommended that amended guidelines are exhibited 


for public comment prior to accepting this change. This also 


includes changes to TAFE and Universities. 


• The proposed amendment to Subclause 36(2)(b) to allow for the 


development of school facilities by a public authority without 


development consent is also supported. However, the additional 


30 students or 10% cap will result in additional staff and motorists 


and in effect have impacts on existing on-site and street parking for 


staff, families and visitors. It is recommended that consideration is 


given to increasing parking requirements to ensure the increase of 


students does not adversely impact the current available parking or 


peak hour traffic networks.  


Exempt 


Development 


• The proposal to provide consistency for hours of operation for the 


purpose of school based child care, both complying and exempt 


development is supported. 


Canteens as 


Complying 


Development 


• Council has previously had encountered issues in respect to 


complying development and food safety, with a number of issues 


involving solid wall construction, smooth and impervious surfaces 


in the kitchen and inadequate wash hand and equipment wash 


facilities. As such it is requested that for this form of development 


special consideration should include a requirement for the Certifier 


to provide specific confirmation of compliance with AS4674 (e.g. 


provide certificate of compliance to Council prior to CDC being 


issued/commencement of trade). 







 Attachment: Draft Education SEPP Comments 


 


 


Student Housing • It is our understanding that the explanation of intended effects for 


the Housing Diversity SEPP provides Councils the ability to 


consider appropriate locations for the proposed new land use 


student housing. This proposed amendment appears to be in direct 


conflict with the draft Housing Diversity SEPP.  


• Furthermore, development controls for dwellings should not be 


governed by the Education SEPP, it should (as has been 


previously proposed) be captured within the Housing Diversity 


SEPP. 


Child-care centre 


proximity 


restrictions in R2 


zones 


• Neighbourhood amenity, character, privacy and minimal noise 


impacts are of high priority in low density residential areas. With 


these in mind, we agree with the current amenity concerns in low 


density residential areas where child-care centres are within close 


proximity. We are in support of the proposed amendment to 


introduce minimum separation distances of 200m between centre 


based child-care centres within R2 low density residential zones to 


ensure that future child-care centres are developed appropriately 


in local neighbourhoods. We believe this amendment will reduce 


noise and impact to traffic networks during peak times as well as 


improve overall local character. 


Innovation 


spaces/hubs 


within existing 


tertiary 


institutions 


• While we support this initiative and the projected benefits of growth 


and diversification of the economy and jobs, we have concerns 


regarding the finer details of this proposed: amendment and ask 


that you provide clarity to the below: 


o Limitations on size, scale and capacity of the hub. (i.e. a 


maximum floor of an existing university building) 


o Potential impacts of innovation hub activities to surrounding 


area such as manufacturing, live shows and public events. 


o It is recommended that the guidelines are amended to 


adequately respond to this form of development. Furthermore, it 


is also recommended that amended guidelines are exhibited for 


public comment prior to accepting this change.  


No complying 


development over 


registered 


easements 


• This provision is supported. 


Consulting with 


Transport for 


NSW about 


changes to 


pedestrian 


access points 


• We strongly support the proposal to amend Subclause 13(3)(d)(i) so 


the provision includes a requirement to consult with Transport for 


NSW around any changes to pedestrian access points at schools. In 


support of this amendment, we ask that the amended provision 


includes a definition of ‘pedestrian safety’ which considers 


driveways; footpaths; shared zones and speed limits within the 


educational facility. In addition, we ask that provisions for public 


domain amenity are considered to accommodate for the proposed 
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volume of pedestrians at the access gate. For example, the 


requirement of an additional footpath. 
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Level 6, 10 Valentine Ave Parramatta NSW 2150    Locked Bag 5020 Parramatta NSW 2124 
P: 02 9873 8500    E: heritagemailbox@environment.nsw.gov.au 


Our ref: DOC20/961483 
 
 
Director, Infrastructure Policy and Assessment Practice 
Department of Planning, Industry and Environment 
Locked Bag 5022 
Parramatta NSW 2124 
 
 
Attention: Education SEPP Project Team 
 
 
 
Proposed Amendments – State Environmental Planning Policy (Educational Establishments and 
Child Care Facilities) 2017 
 
 
Dear Director 
 
Thank you for the opportunity to provide comment on amendments which the Department of Planning, 
Industry and Environment (the Department) is proposing to State Environmental Planning Policy 
(Educational Establishments and Child Care Facilities) 2017 (the Education SEPP). 
 
Heritage NSW, as delegate of the Heritage Council of NSW, has reviewed the Explanation of Intended 
Effects and notes that many of the proposed SEPP amendments are: 


 either administrative in nature, such as updates to organisation names, definitions and 
legislation references 


 intended to provide clearer guidance of policy intent or provisions of the Education SEPP, or 


 aimed at providing greater flexibility in planning pathways for certain types of development. 
 
It is noted that heritage provisions within the Education SEPP provide guidance and controls for the 
protection of both State and Local heritage. 
 
Provided that these heritage clauses remain unchanged, Heritage NSW does not raise any objection 
to the proposed SEPP amendments. 
 
Please consider the following Machinery of Government changes when making amendments to the 
organisation names in the SEPP: 


 as of 1 July 2019, the administration of the Heritage Act 1977, and all non-Aboriginal heritage 
staff from the former Office of Environment and Heritage, transferred to Heritage NSW, and 


 as of 1 July 2020, the regulation of Aboriginal cultural heritage under the National Parks and 
Wildlife Act 1974, and the Aboriginal cultural heritage regulation staff from the former Office of 
Environment and Heritage, transferred to Heritage NSW. 


 
  







 


 


Heritage NSW 
 


The former Office of Environment and Heritage (Heritage Division) is now Heritage NSW.  
 


Correspondence should be sent to us via email at HeritageMailbox@environment.nsw.gov.au. If you 
need to provide hard copies, please send to Heritage NSW, Locked Bag 5020, Parramatta NSW 2124. 
 


Please update your records as using an incorrect name and address could cause significant delays 
or non-delivery of your correspondence. 
 


 


As such, the Department should ensure that all references to the Office of Environment and Heritage, 
as it relates to non-Aboriginal heritage or the regulation of Aboriginal cultural heritage, should be 
amended to Heritage NSW. 
 
Prior to finalisation of the SEPP amendments, the Department should be satisfied that all necessary 
due diligence, assessments and notifications have been undertaken. 
 
If you have any questions please contact James Sellwood, Senior Heritage Programs Officer,  
Strategic Planning and Relationships at Heritage NSW by phone on 02 9274 6354 or by email at 
james.sellwood@environment.nsw.gov.au. 
 
Yours sincerely 


 
Alice Brandjes 
Senior Team Leader, Strategic Planning and Relationships 
Heritage Act Programs 
Heritage NSW 
As delegate of the Heritage Council of NSW 
 
17 December 2020 
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Director Infrastructure Policy & Assessment Practice 
NSW Department of Planning, Industry & Environment 
Locked Bag 5022,  
Parramatta NSW 2124 
 
 
17 December 2020 
 
 
Dear Sir/Madam,  
 
WOLLONDILLY SHIRE COUNCIL SUBMISSION - REVIEW OF THE EDUCATION SEPP 

2017 
 
Thank you for the opportunity to provide feedback on the review of the State Environmental 
Planning Policy (Educational Establishments and Child Care Facilities) 2017 (Education 
SEPP). 
 
Wollondilly has been working under the Education SEPP and associated guidelines since 
2017 and so is aware of many of the complexities and challenges associated with such a 
comprehensive policy and so we support this review and broadly support the proposed 
changes that are being considered to improve interpretation the SEPP. As a broad 
statement, we also note that in order to service any proposed developments carried out 
under the Education SEPP, infrastructure and servicing needs to be provided upfront.  
 
Since the implementation of the SEPP, we have assessed (18) applications for child care 
centres, including one home based child care centre and nine (9) proposals associated with 
educational establishments that have ranged from new classrooms to glass houses.  
 
Over the last twelve months, our Council has also been piloting additional requirements for 
social and health impact assessment at the development application and strategic planning 
stages and we hope to publically exhibit a policy to formalise these requirements in early 
2021. 
 
During the pilot, four applications for child care centres and one for an expansion to an 
existing primary school have been given additional consideration under this new process. 
Drawing on these experiences we would like to offer the following comments that are both 
specific to the proposed changes to the Education SEPP and discuss matters for additional 
consideration and perhaps further amendments to the Education SEPP and supporting 
documents.  
 
Please note that, due to the limited exhibition period for this review, we have not had the 
opportunity to report the proposed changes to Council, and so our comments are based on 
staff experiences working under this policy. A copy of this submission will be provided to our 
elected Council. 
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Innovation spaces/hubs within existing tertiary institutions 
 
We generally support the introduction of Innovation hubs within existing tertiary institutions 
provided they are supported by a Cost Benefit Analysis and a commercial / retail analysis so 
that they won’t detract from centres (for sites out of centre)..  
 
Restricting child care centres within close proximity of each other in low density 
residential zones 
 
The intention to reduce impacts on amenity in residential zones is noted, however, we 
question the equity in limiting child care centres within a 200m radius and wonder if this 
matter has been equally considered under all the heads of consideration.  
 
This restriction is also likely to create issues in our growth and new release areas, as it would 
effectively operate on a first in, first served basis. Which could also potentially create 
problems for in the case where two development applications (that are within 200m of each 
other) are being assessed by Council at the same time. Therefore, further clarity is required 
in regard to the implementation of this restriction and the relationship to the development 
assessment process. 
 
This restriction may also remove any opportunity for better quality child care centre to be built 
in an area where a poorer quality centre already exists, or where ‘healthy’ competition can 
coexist. 
 
Bush fire prone land 
 
We would like to raise some concern with the proposed amendment to clause 30 (3) and 
Schedule 3, clause 14(1) which seeks to remove reference to partially bushfire prone land to 
allow home based child care centres as Complying Development on lots where that part of 
the site falls outside of the mapped as bushfire prone area.  
 
Council has concerns with this approach in that under the proposed changes, a Home Based 
Child Care Facility could be undertaken as a Complying Development approval on a lot 
without the need to consult with RFS, or any requirement to comply with bushfire standards 
(as is currently the case). This could see a situation arise where a site is located on mostly 
bushfire prone land but the Home Based Child Care Centre would not need to comply with 
any bushfire requirements if it were on the non-bushfire prone part of the site which poses a 
significant risk, particularly in terms of evacuation. 
 
Council has also previously received legal advice to the effect that a “home based child care 
centre” does not meet the definition of a “child care centre” under the Standard Instrument – 
Principal Local Environment Plan 2006 and so does not trigger an integrated development 
referral under 100B of the Rural Fires Act.  
 
As such, even if the Home Based Child Care Facility does not meet the standards in the 
SEPP for Complying Development and requires a development application, it would also not 
fall under the same requirements as a Development Application for a Child Care Centre (in 
that it would not depend on General Terms of Approval from the RFS on Bushfire Prone 
Land). These points seem to indicate that there is an elevated risk for Home Based Child 
Care Facilities as opposed the Child Care Centres in the Planning System. 
 
This is of concern in our Shire given the significant impacts were experienced last summer 
and we recently gave evidence to the Bushfire Royal Commission into Natural Disaster 
Arrangements. As part of this submission we highlighted the issue of limited access points 
for evacuation by road during the Green Wattle Fire Event.   
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A link to the submission is provided here:  
https://naturaldisaster.royalcommission.gov.au/system/files/exhibit/WOL.500.001.0001.pdf 
 
Relaxing the approval pathway for home based child care centres on land mapped as 
bushfire prone, may result in an increased risk to children and their carers during a bushfire 
event.  
 
Enabling student housing on sites with existing educational establishments 
 
We are generally supportive of the proposal to enable student housing on sites with existing 
educational establishments and have recently made comments to this effect in our 
submission on the Draft Housing Diversity SEPP. This is on the basis that adequate and 
appropriate infrastructure and servicing arrangements are in place to service the 
development, including reticulated water and sewer.  
 
Site compatibility certificates and development consent for non- government schools 
 
Wollondilly has one state owned secondary school in Picton and one private K-12 school in 
Tahmoor. The area is also home to approximately 4,2691 young people aged 12 to 17 years 
and so many secondary school students have to travel outside the Shire to attend school 
each day.  
 
The private K-12 school is currently going through the lengthy and expensive planning 
proposal process to rezone adjoining land to allow for expansion of the school to meet some 
of the demand. This process could have been avoided if the provisions in the SEPP 
supported the expansion of schools on privately owned land.  
 
Therefore, we suggest considering the pros and cons associated with amending these 
provisions to allow private schools to expand in the same manner, perhaps when there is a 
demonstrated demand.  
 
Acoustic measures and impacts on access to open space and natural ventilation  
 
The current SEPP and corresponding Education and Care Services National Regulations 
requires that each child in a centre based child care be provided with a minimum of 7m2 of 
unencumbered outdoor space. This is also outlined in the NSW Child Care Planning 
Guideline (the Guideline).  
 
One of the issues we have experienced is that the term, unencumbered outdoor space as 
defined in the Guideline does not include any consideration of physical access to this 
outdoor space. This has caused problems when the number of hours children can access 
outdoor open space has to be limited in order to comply with acoustic attenuation measures.  
 
The Guideline requires under C24 (p. 16) that “a suitably qualified acoustic professional 
should prepare an acoustic report”. These acoustic professionals, when preparing a report 
refer to the AAAC Guideline for Child Care Centre Acoustic. The guideline notes (p. 6) that a 
higher level of noise (up to 10dB) is acceptable for outdoor play but this is limited to two 
hours per day and that outdoor play with a lower level of noise (5dB) may be carried out for 
longer than 2 hrs.  
 
As there is no cap on centre numbers, children in centres with larger numbers are more likely 
to be limited in their access to outdoor play to as little as 2 hours per day. 
 

                                                
1 Profile i.d (2020). Wollondilly Community Profile - Service age groups (2016). 

https://naturaldisaster.royalcommission.gov.au/system/files/exhibit/WOL.500.001.0001.pdf
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Another issue relating to meeting acoustic requirements is that centres with larger numbers 
of children will often have time limits in which they can open windows and allow for natural 
ventilation. This creates a reliance on artificial ventilation sometimes in low density residential 
areas and impacts both the environment and the health of the children at the centre who are 
more than likely already limited to two hours of outdoor play a day.   
 
We do not believe that it is the intention of the SEPP and the Guideline to create 
circumstances where children are limited in their access to outdoor play and natural 
ventilation. Therefore, we would support further consideration of changes to address these 
issues.  
 
 
Should you wish to discuss any aspect of this submission, please contact me on 024 677 
9624 or via email stephen.gardiner@wollondilly.nsw.gov.au   
 
 
Yours sincerely, 
 
 
 
 
Stephen Gardiner 
Manager Sustainable Growth  
WOLLONDILLY SHIRE COUNCIL  
 
 
 
 
 



 

 

17 December 2020 
 
Our Ref: 2020/566290 
File No: X039730 
 
 
Jennifer Richardson 
A/Director, Infrastructure Policy and Assessment Practice 
NSW Department of Planning, Industry and Environment 
Locked Bag 5022 
Parramatta NSW 2124 
 
By email: education.sepp@planning.nsw.gov.au 
 
Dear Jennifer 
 
Review of the Education SEPP 2017 
 
Thank you for the opportunity to comment on the proposed amendments to State 
Environmental Planning Policy (Educational Establishments and Child Care Facilities) 
2017. It is understood that the amendments include: 
 

• a new control to restrict child care centres within close proximity to each other in 
a low density residential zones 

• enabling student housing on education sites, with development consent, in 
response to the new Housing Diversity SEPP defining student housing 

• permitting school development to 2 storeys without consent (was 1-storey) 
• extending timeframes for short-term portable classrooms to remain erected as 

exempt development from 24 months to 48 months 
• changes to Capital Investment Value (CIV) thresholds to classify education 

projects as either local or State-significant development [via an amendment to 
State Environmental Planning Policy (State and Regional Development) 2011] as 
follows: 
 Current SSD threshold Proposed SSD threshold 
New school $0 $20 million 
Alteration and additions 
to an existing school 

$20 million $50 million 

Development associated 
with a tertiary institution 

$30 million $50 million 

 
The Explanation of Intended Effects outlines that current capital investment values are 
capturing small scale schools and tertiary institutions that are not considered to be of 
State-significance and the current State-significant development approval pathway is 
considered to be too onerous for these local developments where there are not 
significant impacts. 
 
It is the City’s long held position that its Central Sydney Planning Committee or Sydney 
Local Planning Panel should be the consent authority for all education establishment 
proposals within the City of Sydney. 
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The City is distinct from other councils in NSW due to the City of Sydney Act 1988, 
which establishes the Central Sydney Planning Committee. This is a unique Committee 
with State and local government representation and is the consent authority for all 
significant local development with an estimated cost of more than $50 million. 
 
The Sydney Local Planning Panel also has the responsibility for determining of a range 
of major applications including those classified as designated development and 
applications subject to 25 or more unique submissions. 
 
The City has demonstrated the resources, commitment and proven experience to 
assess and determine large scale projects. The City is of the opinion that the thresholds 
in the State and Regional Development SEPP should be amended to factor in the City’s 
Central Sydney Planning Committee and Sydney Local Planning Panel, in relation to the 
assessment of education establishments. 
 
The proposed changes to the Child Care Planning Guidelines are noted. It is suggested 
that the Australian Building Codes Board be consulted, and the guideline amended to 
address clause D1.18 of the Building Code or Australia, introduced 1 July 2020, and the 
application of the new BCA clause regarding the need to develop performance-based 
solutions for multi-level child care centres. 

 
Should you wish to speak with a Council officer about the above, please contact Tim 
Wise, Manager Planning Policy on 9265 9333 or at twise@cityofsydney.nsw.gov.au. 
 
Yours sincerely, 
 

 
 
Andrew Thomas 
Acting Director  
City Planning I Development I Transport 
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Regulatory, Planning and Assessment.DStarreveld/PMilles 
Phone: (02) 4974 2250 
 
 
17th December 2020 
 
 
Director Infrastructure Policy and Assessment Practice 
NSW Department of Planning, Industry and Environment  
Electronic submission via NSW Planning Portal 
 
 
 
Dear Sir or Madam, 


SUBMISSION ON THE EDUCATION SEPP EIE 
 
Thank you for the opportunity to provide feedback on the Explanation of Intended Effect 
(EIE) for the proposed Education SEPP.  The City of Newcastle (CN) welcomes reform 
that will deliver a more responsive and equitable framework for education facilities across 
the State.  
 
CN supports many of the proposed reforms that address concerns with the existing 
education SEPP.  Of particular note is the objective to further facilitate the identified 
demand for student housing on education campuses which aligns with the overarching 
policy objectives of CN’s recently adopted Local Housing Strategy.  
 
While support is provided for the intent of the EIE, this submission highlights matters that 
require further refinement to ensure the final Education SEPP delivers the desired 
outcomes with due consideration for local community needs.  
 
It is understood that feedback received during the exhibition period will be used to inform 
policy formulation.  As recommended in the EIE, responses to the proposed amendment 
discussion points have been prepared by CN’s Urban Planning Team, where relevant to 
CN. 
 
EDUCATION SEPP EIE 
Proposed amendment CN comment 
Restricting child care 
centres within close 
proximity of each other in 
low density residential 
zones 


CN supports the identified need to address the land use 
concerns that have been raised relating to the concentration 
of childcare centres within the R2 Low-Density Residential 
zone. CN supports the proposed amendment to C25(2)a) 
Location for a 200-metre buffer distance to reduce impacts 
on the surrounding residential area and local infrastructure.  
The proposed buffer will ease the cumulative impacts 
associated with childcare centres, particularly traffic and 
parking during peak periods, and bulk and scale impacts on 
adjoining properties.  
 
CN would like to ensure that the control for the 200-metre 
buffer area is clear and robust to provide certainty for 
developers and the community.  It is suggested that the 
clause specifically define the exact measure to be used in 
determining the 200-metre separation distance. CN 
suggests a radial distance as the exclusion zone measured 
from the outermost property boundary of the development 
site to the nearest approved childcare centre.  
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We would be happy to elaborate on our submission. Should you have any questions, 
please contact Peter Milles, Urban Planner on 4974 2250 or email 
pmilles@ncc.nsw.gov.au. 
 
Yours faithfully 


 
 
Dan Starreveld 
ACTING URBAN PLANNING SECTION MANAGER 
 
 







 

 

 
17 December 2020 
 
 
 
Attention: Director Infrastructure Policy and 
Assessment Practice NSW Department of  
Planning, Industry and Environment 
Locked Bag 5022,  
PARRAMATTA  NSW  2124 
 
 
Email: information@planning.nsw.gov.au 
 

 
Explanation of Intended Effect – Review of State Environmental 

Planning Policy (Education Establishments and Child Care Facilities) 2017 
& associated guidelines/documents (the Review) 

 
 
Dear Sir/Madam 
 
 
Thank you for the opportunity to make a submission on the Review.  
 
The following submission has been prepared by Council officers, from a land use planning 
perspective and has not been adopted by Council. 
 
The stated intent of clauses 16(2) and 16(3) appears quite different to how they would 
be currently interpreted. Hence these should be considered changes as opposed to 
clarifications.   
 
Regarding the Clause 16(2) changes, many non - school related uses on school 
grounds such as residential, may not be appropriate because of the strong potential for 
uncontrolled interaction between residents and students.   
 
For the same reasons, introducing student housing on school grounds, where residents 
are not students at the subject school, is opposed.   
 
The proposed amendment to Clause 36 to permit a (overall maximum) two storey school 
facility (e.g. library, classroom, cafeteria, etc.) to be permitted by or on behalf of a public 
authority without development consent is opposed.  This has the potential for significant 
amenity impacts to neighbouring land uses, particularly given the higher floor to ceiling 
heights in school facilities.   
 
Regarding clarification of application of conditions of consent, it is recommended  the 
relevant wording be to replace ‘most recent development consent’ with ‘all relevant 
development consents’, and not ‘most recent development consent’. 

mailto:information@planning.nsw.gov.au
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NSW Department of Planning, Industry and Environment 
________________________________________________________________________________ 

The changes proposed for Clauses 46 and 53 to allow schools to undertake development 
permitted without consent to a maximum of two storeys, are opposed. Those same 
parameters proposed for universities and TAFEs are also opposed. These have the potential 
for significant amenity impacts to neighbouring land uses, particularly given the higher floor 
to ceiling heights in school/institutional facilities.   
 
Notwithstanding this submission opposing proposed housing and other incompatible uses 
within school grounds, there is no provision to address amenity (including noise issues) for 
uses proposed to be able to be developed within school grounds.  
 
Changes proposed to the Child Care Planning Guideline to replace specifying “year round 
solar access to at least 30 per cent of the ground area, with no more than 60 per cent of the 
outdoor space covered” for outdoor play areas at centre based child care facilities”, with “have 
a minimum of 2 hours of solar access between 8am and 4pm in winter (March 21 to September 
21), to ensure a minimum 2.1m2 of outdoor space per child”: are questionable.  Where is the 
2 hours derived from? Is it sufficient?  Also using 21 June to describe winter seems a clearer 
way of expressing this. 
 
Regarding the Code of Practice NSW - Notification timeframe inconsistency, it would be 
preferable to use 21 business days, not calendar days. 
 
Council notes the Review provides greater potential for more types of major development to 
be carried out without consent or via complying development. Council opposes the concept 
of these types of development not being subject to an independent assessment of impacts, 
that would otherwise occur via a development application process.  
 
Should you have any enquiries regarding this letter, please contact Geoff Hoynes, 
Group Manager City Planning on telephone (02) 4221 6246. 
 
 
 

 
Geoff Hoynes  
Group Manager City Planning 















 
 
 
 
 
 
 
 
 
 
 
29 December 2020 
 
 
Director Infrastructure Policy and Assessment Practice 
NSW Department of Planning, Industry and Environment 
Locked Bag 5022,  
Parramatta    NSW    2124 
 
 
 

 
Dear Sir/Madam; 
 
Re: Submission – Proposed Changes to the Education SEPP and related policy/guidelines 
 
I am writing in response to the Department’s Review of State Environmental Planning Policy 
(Educational Establishments and Child Care Facilities) 2017 - Explanation of Intended Effects (EIE), 
November 2020, on public exhibition from 20/11/2020 to 17/12/2020.  
 
Council has a keen interest in proposed changes to NSW Government policy and guidelines relating to 
the development of educational establishments and child care centres. The Mosman local government 

area accommodates 8 schools (4 State schools and 4 non-government schools) spread over multiple 
campuses, and 15 child care centres at present.  
 
The EIE notes that changes are proposed in response to requests for clarif ication of existing provisions, 
and to further streamline the planning pathway for local school development. It outlines around 30 
proposed changes to SEPP (Educational Establishments and Child Care Facilities) 2017 (the Education 
SEPP), and to Child Care Centre Guidelines, Guide to the Education SEPP, SEPP (State and Regional 
Development) 2011, Code of Practice NSW, and Department fact sheets and planning circular s. 
 
Whilst most changes proposed are minor, there are some that require further explanation and others 

that may have a significant impact in Mosman, as explained below. 
 
 
1. Permissible uses on State land – Proposal to permit development on an existing educational 

establishment site that is permitted with consent on land adjacent  
 
All State schools in Mosman are zoned SP2 Educational Establishment under Mosman Local 
Environmental Plan 2012 (MLEP 2012), and all adjoin land zoned for low or medium density residential 
use (i.e. zones R2, R3 or B2). The proposed change to clause 16(2) of the Education SEPP would 
allow these sites to be developed for dwelling-houses, residential f lat buildings, multi-dwelling housing 

and the like, despite this not being permissible in the SP2 zone under MLEP 2012. This would not 
provide certainty for the community regarding the delivery of school infrastructure to meet future 
demand, nor of the intended use of the land.  
 
Clarif ication is sought regarding contradictory information on pages 6 and 8 of the EIE. The example 
given on page 6 regarding the above change is – “For example, if a government school site is zoned SP1 
Special Activities and the land adjoining it is zoned R1 General Residential, it is intended to make residential 
development a use permissible with consent within the grounds of the existing school if a site compatibility 
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certificate has been issued.” However, on page 8 it is noted that a further proposed change to the SEPP 

would allow student housing to be built on existing educational establishment sites but that “no other 
forms of housing will be permissible on educational establishments”.  

 
 

2. Expansion of State schools – Proposal to permit development that is permitted with consent on 

educational establishment sites to be carried out on adjacent land 
 
Three of Mosman’s State school sites adjoin R2 or R3 zoned land within which educational 
establishments are not a permissible use under MLEP 2012. The proposed change to clause 16(3) of 
the Education SEPP would enable schools to expand onto neighbouring sites regardless of their land 
zoning. This would not provide landowners with certainty regarding the boundaries of existing school 
sites, and raises concerns regarding amenity impacts such as traffic, noise and the like. 
 

 
3. Restricting child care centres – Proposal to apply a minimum separation distance of 200m between 

child care centres on land in zone R2 Low Density Residential 
 
Applying restrictions to child care centres proposed to be located in close proximity to each other is 
reasonable, both for the surrounding residents and for access to centres by families in terms of parking 
and/or pedestrian access. Parking in Mosman is often at a premium and having sufficient spacing 
between centres would provide for less competition in finding parking for drop off/pick up children and 
reducing traffic hazards. Consideration should be given to also applying the minimum separation 
distance to other residential zoned land, such as zone R3 Medium Density Residential, as the same 
amenity impacts arising from the operation of a child care centre, such as noise and traffic, would apply. 
 

Most existing child care centres in Mosman are located on land zoned SP2, RE1 or RE2 (and adjoin 
land zoned R2 or R3) and the remainder are zoned R2 or R3 under MLEP 2012. It is unclear whether 
the minimum separation distance proposed would apply in the instance where the child care centre site 
itself is not zoned R2, but is an isolated site surrounded by R2 zoned land. An example is the Northern 
Nursery Child Care Centre in Wyong Road, Mosman, shown in the image below.  
 

 
 

 
4. School development permitted without consent – Proposal to enable two storey development to be 

built on an existing educational establishment site if by or on behalf of a public authority  
 
This proposed change increases the height of development permitted without consent from one storey 
to two storeys. Concern is raised regarding the impact that this may have on surrounding residential 
properties in terms of overshadowing, privacy and other amenity impacts, as well as view loss. Some 
existing school sites are located within the Mosman Scenic Protection Area, within which the visual 
impact of development is a paramount consideration under MLEP 2012.  

 
  

Screenshot from MLEP 2012 Zoning 

Map. Child care centre in Wyong 

Road, Mosman, zoned SP2 Child 

Care Centre, surrounded by land 

zoned R2 Low Density Residential. 

This form of land zoning is common 

in Mosman.   
Zone Index
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5. Consultation with Transport for NSW – Proposal to require consultation with TfNSW around any 

changes to pedestrian access points at schools 
 
Consultation with local councils should also be sought when there are proposed changes to access 
points for both pedestrians and vehicles at schools on local roads. Councils have an understanding of 

public needs, along with insight into local traffic management, parking and pedestrian safety issues that 
occur around schools within their local government area. Councils can add historical information on 
issues that have occurred, specific site information and local knowledge, and have relationships with 
local school communities, including principals and parents and citizens (P&C) associations. Consulting 
with local councils can help alleviate future issues with safety of pedestrians, traffic management and 
parking issues on local roads, which often occur around pedestrian access points.  
 
Clause 10 of the Education SEPP currently requires that Council is consulted with only  if a development 
is “likely to generate traffic to an extent that will strain the capacity of the road system in a LGA”. This should 

be amended to also include that consultation with the local council is to occur if a development will 

result in (i) a new vehicular access point to the school, or (ii)  a change in location of an existing 
vehicular or pedestrian access point to the school. 
 

 
6. Threshold triggers for State significant development – Proposal to increase CIV for alterations and 

additions to an existing school thereby expanding scope for school complying development  
 
The proposal to amend SEPP (State and Regional Development) 2011 to raise the capital investment 
value (CIV) threshold for alterations and additions to a school from $20m to $50m would mean that any 
such works below $50m would no longer be State significant development and could be undertaken as 

complying development under the Education SEPP. Council’s concerns about complying development 
provisions for schools have been expressed to the DPIE previously (letter 6 April 2017). Of particular 
concern is the scale of development that can be permissible as complying development - up to 22 
metres in height (4 storeys) - which is out of character in Mosman, as most existing schools are located 
in residential neighbourhoods where the maximum permitted height limit is 8.5 metres (2 storeys). This  
poses considerable risk to Mosman’s Scenic Protection Area, local character, resident amenity and 
view loss. Further, the private certif ication system does not enable adjoining landowners the right to 
make a submission and have concerns considered. An extract from Council’s letter of 6 April 2017 is 
included as Attachment 1.  
 

 
7. Various changes to Child Care Planning Guideline   
 
There are various changes proposed to the Child Care Planning Guidelines. Clarif ication is sought on 
the following proposed changes, for which there is insufficient or unclear information provided in the 
EIE: 

• Requirement for centre-based child care to consider local character - How will reference be made to 
local character in the guideline? Will this link with the proposed local character clause which is to be 
an optional inclusion in council LEPs? 

• Site suitability guidance amenity impacts in low density residential areas - How will the cumulative 
impact of child care centres in R2 zoned be assessed? Will the regulation of outdoor play spaces 

above the ground floor in zone R2 apply if a child care centre adjoins R2 zoned land, but is not in 
itself on R2 zoned land? 

• Solar access minimum standards - Why is winter defined as March 21 to September 21, and the 
solar access requirement from 8am-4pm? The EIE notes that the proposed change is aligned with 
other solar access practices, yet it is noted that other NSW planning legislation defines mid-winter 
as 21 June, with solar access requirements between 9am-3pm. 
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• Site suitability - Requiring plans showing the arrangement and relationship between rooms within a 
child care centre facility is important to better provide for best practice site layout, and in the context 
of neighbouring buildings and roads.  

 
 
Thank you for the opportunity to comment on this proposal. Please do not hesitate to contact me on 

9978 4058 or 0419 784 058, or at k.lynch@mosman.nsw.gov.au, if you would like to discuss these 
issues further. 
 
Yours sincerely 
 

 
 
Kelly Lynch 
SENIOR STRATEGIC PLANNER  

  

mailto:k.lynch@mosman.nsw.gov.au
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Attachment 1 – Extract from Mosman Council letter dated 6 April 2017 re submission – draft 
SEPP (Educational Establishments and Child Care Facilities) 2017 
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