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Ref No: F2004/08420 

SUBMISSION: SPECIAL FLOOD CONSIDERATIONS CLAUSE 

Introduction  

Randwick City Council (Council) welcomes the opportunity to comment on the special flood 
considerations clause outlined in the Explanation of Intended Effect (EIE), January 2023. 

The EIE outlines changes that have been developed to help manage the flood risk between the 
flood planning area and the probable maximum flood via an optional clause 5.22 ‘special flood 
considerations’ clause. The clause applies controls to:  

• sensitive and hazardous development on land between the flood planning area and the 
probable maximum flood  

• any other land the consent authority considers that, in a flood, may pose a particular risk to 
life and where people may need to evacuate or there are other safety concerns. 

The mechanisms for change outlined in the EIE include:  
• Amend LEPs by inserting clause 5.22 of the Standard Instrument via an amending SEPP. 

Randwick Council self-nominated to participate in the amending SEPP that will update 
Randwick Local Environmental Plan (RLEP) 2012 to include clause 5.22 Special flood 
considerations.  

• Implement the recommendations of the Independent Flood Inquiry by: 
o Option 1 – inserting clause 5.22 into the Resilience and Hazards SEPP, or 
o Option 2 – inserting the standard instrument clause 5.22 into all council LEPs.   

Council provides the following comments on key aspects of the EIE. 

Inclusion of clause 5.22 within Randwick Local Environmental Plan 2012 

Randwick Council is supportive of measures that will lead to the informed consideration of flooding, 
provide consistency and certainty for development, and build resistance for flood affected 
communities. As outlined in Appendix A of the EIE, Randwick City Council is one of the 32 councils 
recommended to adopt the special flood considerations clause, subject to the exclusion of four 
land uses from inclusion as sensitive and hazardous development.  

Council’s existing Flooding Advice and Flood Related Development Controls Policy as well as 
Floodplain Risk Management Study(s) and Plan(s) (FRMS&P) detail land uses identified as ‘critical 
facilities’ within the LGA where flooding related development controls are applicable. Similar to the 
special flood considerations clause, these types of land uses need to consider safety issues for all 
floods up to and including the probable maximum flood. Development identified as ‘critical facilities’ 
within Council’s existing policies and studies include schools, hospitals, nursing homes, retirement 
villages, aged care facilities, SES headquarters, evacuation centres, major utility facilities and 
emergency response facilities. 
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As outlined in Map 1, the area (shown hatched) to which clause 5.22 applies covers a large portion 
of the Randwick LGA. As a result, Council is seeking to exclude certain uses identified by the 
Department as ‘sensitive or hazardous’ within the special flood consideration clause. The land uses 
Council is seeking exclusion from the sensitive or hazardous list include boarding houses, early 
education and care facilities, hostels and tourist and visitor accommodation. 

Map 1: Land within the Randwick LGA to which clause 5.22 would apply  

 

 



The rationale behind Council’s exclusion of these uses as sensitive and hazardous development is 
that in most cases, they are multi-level and mixed use developments where the residential flood 
planning level (1% annual exceedance probability (AEP) with an additional 500mm) is generally 
satisfactory to address flooding risks. Clause 5.22 still enables these developments to be 
considered on a case-by-case basis allowing for site specific flood evacuation/safety measures 
and development conditions to be applied. If concerns involving evacuation strategies arise, a 
higher flood planning level may be considered, or an applicant may be required to formulate a safe 
evacuation strategy as part of the development assessment process. 

Further, the application of the special flood consideration clause to boarding houses, early 
education and care facilities, hostels and tourist and visitor accommodation has the potential to 
create unnecessary or overly onerous conditions for certain types and scales of development. 
Applying these conditions to the abovementioned development types regardless of size and 
location may cause issues throughout the development assessment process, especially as clause 
5.22 applies to a large portion of the LGA. Additionally, there is potential for the clause to be 
triggered for minor amendments/alterations, change of uses and retrofitting of existing buildings 
within the LGA i.e., heritage buildings to comply with more stringent requirements.  

The above potential issues could be managed by the application of clause 5.22 to Council’s existing 
listed ‘Critical Facilities’ within Randwick’s Comprehensive Development Control Plan 2013 – Part 
B rather than the identified sensitive and hazardous uses within the special flood consideration 
clause. Additionally, the exclusion of boarding houses, early education and care facilities, hostels 
and tourist and visitor accommodation from the sensitive and hazardous uses definition could 
prevent an overly stringent and onerous development assessment process. 

On 22 February 2022, Council resolved the following:  

a) adoption of the optional clause 5.22 – Special flood considerations into the Randwick Local 
Environmental Plan 2012;  

b) exclusion of boarding houses, early education and care facilities, hostels and tourist and 
visitor accommodation from the ‘sensitive and hazardous uses’ definition within Clause 5.22;   

Considering the above, Council continues to support the inclusion of clause 5.22 within the RLEP 
via the Standard Instrument and amending SEPP, on the basis that boarding houses, early 
education and care facilities, hostels and tourist and visitor accommodation are removed from the 
sensitive and hazardous development list within RLEP 2012. Regarding boarding houses, it is noted 
that since the adoption of the Housing SEPP in late 2021, the definition of boarding houses has 
been amended to require this development be affordable housing and managed by the LAHC or a 
community housing provider. Development for the purpose of student housing would now fall under 
the definition of ‘Co-living housing’.    

If clause 5.22 is adopted into RLEP 2012, Council will review the existing Randwick Development 
Control Plan and Floodplain policies to ensure consistency with land use definitions as well as 
update and amend controls in line with the new adopted clause.   

Proposed state-wide application of clause 5.22  

In response to recommendation 21 of the 2022 NSW Independent Flood Inquiry, the EIE is seeking 
feedback on two options for the state-wide application of the special flood considerations clause. 
Two options are proposed:  

• Option one – inserting clause 5.22 into the Resilience and Hazards SEPP, or  
• Option two – inserting the standard instrument clause 5.22 into all council LEPs. 

 
As Randwick Council has requested specific land uses be removed from the sensitive and 
hazardous development list, it is Council’s preference that the clause be included within RLEP as 
this option provides Council with a tailored clause that suits the specific needs of the LGA. Inclusion 



within the RLEP may also make the clause more visible to property owners and developers who 
are less familiar with the hierarchy of planning legislation.  
 
If options exist to tailor the clause within the SEPP to reflect the removal of the abovementioned 
land uses, Council would not object to the SEPP option. However, as no details have been provided 
on how the clause might be included into the Resilience and Hazards SEPP, this is not Council’s 
preferred approach.  
 
It is noted that flood related development controls will still appear on 10.7 Planning Certificates, 
regardless if the clause is located in RLEP or the Resilience and Hazards SEPP.     
 
As a general comment, the blanket inclusion of the clause, either via the SEPP or by inserting clause 
5.22 into all council LEPs has the potential to create unnecessary or overly onerous conditions for 
certain types and scales of development. While Randwick Council supports the recommendations 
of the NSW Independent Flood Inquiry, concerns are raised over the one-size fits all approach to 
deadling with flooding across NSW, regardless of whether LGAs are located regionally or in 
metropolitan centres. The blanket inclusion of the clause may also have resource implications for 
Council’s that have not already undertaken flood studies or are not appropriately resourced to 
manage the added level of assessment that the clause may trigger. Councils who have not opted 
into the clause should be consulted with individually to ensure they understand the implications of 
the clause on the assessment of flood affected development.      

Randwick City Council appreciates the opportunity to comment on the EIE. Should you have any 
questions or queries regarding Randwick City Council’s submission, please contact Natasha Ridler 
on 9093 6961 or natasha.ridler@randwick.nsw.gov.au.  

Sincerely,  

 

 

Stella Agagiotis 
Manager Strategic Planning  
stella.agagiotis@randwick.nsw.gov.au  
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